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I.  INTRODUCTION 

The United States of America (“United States”), on behalf of the National Oceanic and 

Atmospheric Administration (“NOAA”) of the U.S. Department of Commerce and the U.S. 

Department of the Interior; the State of Oregon (the “State”); the Confederated Tribes of the Grand 

Ronde Community of Oregon; the Confederated Tribes of Siletz Indians; the Confederated Tribes 

of the Umatilla Indian Reservation; the Confederated Tribes of the Warm Springs Reservation of 

Oregon; and the Nez Perce Tribe (collectively “Plaintiffs” – see definition of “Plaintiffs” in Section 

V) have filed a Complaint in this case against a number of parties pursuant to Section 107 of the 

Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as amended 

(“CERCLA”), 42 U.S.C. § 9607; the Oregon Hazardous Waste and Hazardous Materials Act, ORS 

§ 465, and ORS § 468B.060; Section 311 of the Clean Water Act (“CWA”), 33 U.S.C. § 1321; 

and Section 1002(b)(2)(A) of the Oil Pollution Act of 1990 (“OPA”), 33 U.S.C. § 2702(b)(2)(A).  

This Consent Decree addresses the claims asserted in the Complaint against Settling Defendants 

(as defined below) for Covered Natural Resource Damages (as defined below). 

II.  RECITALS 

A. The U.S. Department of Commerce, acting through NOAA; the U.S. Department 

of the Interior; the State of Oregon acting through the Oregon Department of Fish and Wildlife; 

the Confederated Tribes of the Grand Ronde Community of Oregon; the Confederated Tribes of 

Siletz Indians; the Confederated Tribes of the Umatilla Indian Reservation; the Confederated 

Tribes of the Warm Springs Reservation of Oregon; and the Nez Perce Tribe (collectively the 

“Trustee Council” and each individually a “Trustee” – see definition of “Trustees” in Section V), 

under the authority of Section 107(f) of CERCLA, 42 U.S.C. § 9607(f), Section 1006(b) of OPA, 

33 U.S.C. § 2706(b), and 40 C.F.R. Part 300, subpart G, serve as trustees for natural resources for 
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the assessment and recovery of damages for injury to, destruction of, loss of and/or loss of use of 

natural resources and/or the services provided by those resources under their trusteeship. 

B. Investigations conducted by the U.S. Environmental Protection Agency (“EPA”), 

the Trustee Council and others have detected over forty-five (45) hazardous substances in the 

sediments, soils and groundwater of the Portland Harbor Natural Resource Damage Assessment 

Area (as defined below), including, but not limited to, polycyclic aromatic hydrocarbons 

(“PAHs”), polychlorinated biphenyls (“PCBs”), cadmium, copper, lead, mercury, tributyltin 

(“TBT”), bis 2-ethylhexyl phthalate, dichlorodiphenyltrichloroethane (“DDT”), 

dichlorodiphenyldichloroethylene (“DDE”), dichlorodiphenyldichloroethane (“DDD”), and 4-

methyl phenol. 

C. In January 2007, the Trustee Council conducted a pre-assessment screen and 

determined that it was reasonable to pursue an assessment of natural resource damages in the 

Portland Harbor Natural Resource Damage Assessment Area by finding that hazardous substances 

had been released into the Portland Harbor Natural Resource Damage Assessment Area; that 

public trust natural resources had likely been injured by the releases; that data sufficient to pursue 

a natural resource damage assessment were available or could likely be obtained at a reasonable 

cost; and that, without further action, implemented and planned response actions would not 

adequately remedy the resource injuries.  See Preassessment Screen for the Portland Harbor 

Superfund Site (January 2007).  The Trustee Council then notified representatives of known 

potentially responsible parties (“PRPs”) of its intent to conduct a damage assessment. 

D. The Trustee Council began an iterative, phased cooperative natural resource 

damage assessment with a number of PRPs that elected to participate in the assessment.  

Participating PRPs entered into Funding and Participation Agreements (“FPAs”) with the Trustee 
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Council to fund the phased assessment and define the terms of their participation.  Phase 1 

consisted of the development of an Assessment Plan and settlement-oriented Workplan and was 

conducted with the cooperation of twenty (20) PRPs.  The Trustee Council released the 

Assessment Plan for public comment on November 23, 2009 and finalized it on June 1, 2010.  

Subsequently, thirty (30) PRPs entered into FPAs with the Trustee Council for the current 

assessment phase, Phase 2, which focuses on implementing the Workplan and conducting initial 

restoration planning with the goal of arriving at realistic early settlements with cooperating parties.  

The primary studies undertaken to fill identified data gaps include the Pacific Lamprey Toxicity 

Study (Stratus and Oregon State University 2013); Data Report for Lower Columbia Juvenile 

Salmon Persistent Organic Pollutant Exposure Assessment (NOAA Undated); and the Analysis 

of Osprey (Pandion haliaetus) Egg Tissue Collected from Portland Harbor and Surrounding 

Areas: Progress Report (Portland Harbor Natural Resource Trustee Council 2009).  The Trustee 

Council also released the Draft Portland Harbor Programmatic EIS and Restoration Plan (NOAA 

and Parametrix 2012) for public comment on July 9, 2012 followed by the release of the Final 

Portland Harbor Programmatic EIS and Restoration Plan (“PEIS”) in June 2017.  82 Fed. Reg. 

28,643 (June 23, 2017).  As part of the Phase 2 assessment activities, the Trustee Council (a) 

conducted a sediment-based Habitat Equivalency Analysis (“HEA”) and a qualitative evaluation 

of losses to other species of concern to determine ecological injury; (b) quantified recreational 

losses; and (c) completed an evaluation of injured natural resources of tribal importance (“tribal 

service losses”). 

E. Prior to completion of the Phase 2 assessment activities, restoration project 

developers began discussions with the Trustee Council and PRPs about developing restoration 

projects as a means of both compensating for injured natural resources in the Portland Harbor 
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Natural Resource Damage Assessment Area and resolving liabilities of PRPs that contributed to 

those injuries.  Portland Harbor Holdings II, LLC (“PHH”), Linnton Water Credits LLC 

(“Linnton”), Rinearson Natural Area, LLC (“Rinearson”), and Portland General Electric 

Company (“PGE”) are four of those restoration project developers.  The general concept behind 

those discussions is that restoration project developers would sell credits in their restoration 

projects to PRPs, and the Trustees could accept such credits as a basis for resolving the liability 

of PRPs. 

F. In the course of those discussions, the Trustee Council and PHH entered into a 

Memorandum of Agreement (“MOA”) in October 2011, which was later amended by a First 

Addendum to the Memorandum of Agreement on May 7, 2014.  The Trustee Council and Linnton 

entered into a Memorandum of Agreement (“MOA”) in May 2013, which was later amended by 

a First Amendment in December 2018.  The Trustee Council and Rinearson entered into a 

Memorandum of Agreement (“MOA”) in December 2013, which was later amended by an 

Addendum in April 2019.  The Trustee Council and PGE entered into a Memorandum of 

Agreement (“MOA”) in November 2013, which was later amended by an Addendum in June 

2021.  Collectively, these documents are referred to as the MOAs, and PHH, Linnton, Rinearson, 

and PGE are defined below as the “Restoration Credit Sellers.”  The MOAs establish a framework 

under which Restoration Credit Sellers are developing the restoration projects further described 

in the body and Appendices of this Consent Decree.  The MOAs are intended solely as a 

framework, not as legally binding documents. The MOAs are not part of this Consent Decree, nor 

are they enforceable pursuant to this Consent Decree. 

G. The MOAs establish a process in which the Trustees determine the ecological 

value of each Restoration Project using a Habitat Equivalency Analysis (“HEA”) (defined below) 
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methodology.  The ecological value of each Restoration Project is quantified in terms of ecological 

units called discounted service acre-years, or DSAYs (defined below).  The MOAs also recite the 

Trustees’ intention to allow PRPs to resolve their liability to the Trustees by purchasing sufficient 

DSAY credits in approved restoration projects, such as the Restoration Projects listed above.  This 

arrangement allows PRPs to resolve their liability to the Trustees by financing compensatory 

restoration projects, without requiring PRPs to develop or maintain those projects themselves. 

H. In contemplation of this Consent Decree, Settling Defendants have purchased, or 

have entered into legally binding commitments to purchase, DSAY credits in the Restoration 

Projects from Restoration Credit Sellers as the means of resolving Settling Defendants’ liability as 

stated in this Consent Decree.  As contemplated by the MOAs, the Trustees in this Consent Decree 

are accepting Restoration Project DSAY credits purchased by Settling Defendants from Restoration 

Credit Sellers as consideration for resolving Settling Defendants’ liability as set forth in this 

Consent Decree. 

I. Restoration Credit Sellers’ status as parties to this Consent Decree does not, in and 

of itself, make them liable parties, as described more specifically in Paragraphs 7-8.  Restoration 

Credit Sellers are parties to this Consent Decree because they are responsible for the development 

and maintenance of the Restoration Projects, which is necessary to ensure that the Restoration 

Projects fully and permanently provide the ecological values upon which the Trustees base their 

acceptance in this Consent Decree of the DSAY credits purchased or to be purchased by Settling 

Defendants from Restoration Credit Sellers; the Trustees accept those DSAY credits in lieu of the 

payment of damages by Settling Defendants under this Consent Decree. 

J. Plaintiffs and Settling Defendants agree that no further assessment of natural 

resource damages is required to effectuate the purposes of this Consent Decree. 
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K. Plaintiffs have filed a Complaint in this matter, alleging that Settling Defendants 

own and/or operate or in the past owned and/or operated real property and/or facilities, identified 

by tax parcel or other property description for each Settling Defendant in Appendix A, from which 

storm water, surface water runoff, wastewater, other process discharges, and/or groundwater have 

flowed into the Portland Harbor Natural Resource Damage Assessment Area.  Plaintiffs also 

allege that investigations by EPA and others have detected hazardous substances and/or pollutants 

in soils, groundwater and/or sediments on or in those properties or facilities.  Some of these 

hazardous substances and/or pollutants are found in the sediments of the Portland Harbor Natural 

Resource Damage Assessment Area. 

L. Plaintiffs further allege that hazardous substances and/or pollutants have been or 

are being released into the Portland Harbor Natural Resource Damage Assessment Area from 

properties and/or facilities owned and/or operated by Settling Defendants through direct 

discharge, surface water runoff, groundwater and/or seeps, and that those hazardous substances 

and/or pollutants have caused injury to, destruction of, loss of and/or loss of use of natural 

resources in the Portland Harbor Natural Resource Damage Assessment Area under Plaintiffs' 

trusteeship, including sediment, invertebrates, fish, and wildlife, and resources of tribal 

importance.  Plaintiffs further allege that each of them and the public have suffered the loss of 

natural resource services (including ecological services as well as direct and passive human use 

losses) as a consequence of those injuries. 

M. Plaintiffs allege that each Settling Defendant is liable for natural resource damages 

resulting from releases of hazardous substances or discharges of pollutants into the Portland 

Harbor Natural Resource Damage Assessment Area pursuant to Section 107(a) of CERCLA, 42 

U.S.C. § 9607(a); the Oregon Hazardous Waste and Hazardous Materials Act, ORS § 465, and 
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ORS § 468B.060; Section 311 of CWA, 33 U.S.C. § 1321; or Section 1002(a) of OPA, 33 U.S.C. 

§ 2702(a).  

N. Although the Trustee Council has initiated but not yet completed a natural resource 

damage assessment for the Portland Harbor Natural Resource Damage Assessment Area, the 

Trustee Council has developed and analyzed information sufficient to support a natural resource 

damages settlement that is fair, reasonable and in the public interest.  In addition to natural 

resource damage assessment costs, the Trustee Council seeks to recover natural resource damages, 

which consist of three components: ecological service losses, recreational losses, and tribal service 

losses.   

O. The Trustee Council offered the Phase 2 PRPs an opportunity to pursue a path 

towards settlement based on the results of the Phase 2 cooperative assessment and the Natural 

Resource Damage (“NRD”) allocation discussed below.  These negotiations are referred to as 

“Path C.”  

P. Relying upon the results of the damage-assessment studies, remedial 

investigations, regulatory standards, and scientific literature, the Trustee Council is seeking to 

recover from all Portland Harbor PRPs, for purposes of early restoration settlements at this time, 

funds, property, or in-kind services needed to generate: 1) habitat restoration sufficient to 

compensate for ecological losses valued for the limited purpose of settlement under the Path C 

process at 4,130 DSAYs (as defined below); 2) $5,402,400 for recreational losses; and 3) 

$695,100 for tribal service losses, including tribal service losses related to the tribal use of Pacific 

Lamprey in Portland Harbor.  The tribal service losses in the third item of the preceding sentence 

are in addition to, and not otherwise accounted for in, the ecological losses and the recreational 

losses.  The total dollar amounts for the recreational losses and tribal service losses were divided 
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by the total number of DSAYs to calculate per-DSAY pro rata shares for recreational losses and 

tribal service losses. Settling Defendants resolving their liability under this Consent Decree 

therefore are purchasing DSAY credits from Restoration Credit Sellers and are making separate 

payments, on a per-DSAY basis, for recreational losses and tribal service losses.  In addition, 

Settling Defendants are paying cash to resolve their liability for the relatively few allocated 

DSAYs for which they are not purchasing DSAY credits.  The per-DSAY cost for those cash 

payments is $70,500.  By comparison, PRPs that are parties to the cash-out consent decree filed 

concurrently with this Consent Decree are paying a total per-DSAY cost of $70,500 for every 

DSAY of their allocated responsibility.  The $70,500 per-DSAY cost includes compensation for 

ecological, recreational, and tribal service losses, based on the Trustees’ estimates of their per-

DSAY cost of compensating for these losses.  This total per-DSAY cost takes into account cost 

estimates developed by the Trustees for restoration of ecological injuries.  The Trustees’ cost 

estimates assume that ecological restoration will be a 50/50 blend of the costs of restoration 

projects both within and outside of the Portland Harbor Natural Resource Damage Assessment 

Area.1  The actual price of DSAY credits purchased by Settling Defendants from Restoration 

 
 

1 In the PEIS, the Trustee Council concluded that all restoration should take place within the 
Portland Harbor Natural Resource Damage Assessment Area and the Broader Focus Area, the 
area outside of the Portland Harbor Natural Resource Damage Assessment Area that includes the 
mainstem Willamette River up to Willamette Falls, the Multnomah Channel, the Oregon side of 
the lower Columbia River between the east end of Hayden Island and the Multnomah Channel 
outlet, and portions of Scappoose Bay.  The Trustee Council further determined that no more 
than 50 percent of restoration should take place outside the Portland Harbor Natural Resource 
Damage Assessment Area.  To implement this policy in a manner that treats all Settling 
Defendants equally, the Trustees have required in this Consent Decree that each Settling 
Defendant obtain at least 50 percent of its restoration credits from restoration projects within the 
Portland Harbor Natural Resource Damage Assessment Area.  
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Credit Sellers is privately negotiated between them and may differ from the Trustees’ per-DSAY 

cost estimate. 

Q. Plaintiffs assert that hazardous substance releases and pollutant discharges to the 

Portland Harbor Natural Resource Damage Assessment Area have become dispersed and 

commingled to the extent that the effects of one PRP’s releases and discharges cannot be readily 

distinguished from another’s.  Plaintiffs further assert that all PRPs who contributed to the 

contamination are jointly and severally liable for all injuries to natural resources that have resulted 

from the contamination.  As a consequence, Plaintiffs assert the right to recover all Covered 

Natural Resource Damages from any Portland Harbor PRP. 

R. Solely for purposes of facilitating settlement, the Trustee Council developed a 

streamlined process for allocating natural resource ecological damages liability, i.e., the Path C 

NRD allocation, among the PRPs.  The Trustee Council used readily available data that had been 

developed to date in the Phase 2 process.  Because Path C was intended to facilitate settlement, 

participating PRPs agreed to accept the technical bases2 for the calculation of the 4,130 DSAYs, 

the recreational losses and the tribal service losses.  The Trustees also considered information 

submitted by individual PRPs.3  The PRP-submitted data provide information related to past 

 
 

2 For example, the calculation of the 4,130 DSAYs included a number of technical inputs such as 
a past service loss calculation, a base year of 2011, and surface sediment chemistry point data. 
 
3 That information included data from the Portland Harbor Remedial Investigation (RI) Report 
(Lower Willamette Group (“LWG”) 2009), the Portland Harbor Remedial 
Investigation/Feasibility Study (RI/FS) Comprehensive Round 2 Site Characterization Summary 
and Data Gaps Analysis Report (LWG 2007), the Portland Harbor RI/FS Conceptual Site Model 
Update including Site Summaries (LWG 2004-2007), the Oregon Department of Environmental 
Quality (“DEQ”) Environmental Cleanup Site Information (“ECSI”) Database (DEQ 2013), 
facility website references, and Google Maps.  Non-public information provided by individual 
Settling Defendants also was considered by the Trustees. 
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activities, contaminant release and/or pollutant discharge histories, remedial and/or source control 

histories, and contaminant pathway information. 

S. Using the data and information mentioned above, the Trustee Council assigned a 

percentage of liability to Portland Harbor Natural Resource Damage Assessment Area properties.  

The percentage assigned by the Trustee Council reflects the relative contribution of contaminant-

related activities on a property to a corresponding contaminant footprint(s) in Portland Harbor 

Natural Resource Damage Assessment Area sediment, taking into account contributions from 

upstream and non-site-specific sources.  The Trustee Council established three (3) threshold 

criteria that had to be met before a Portland Harbor Natural Resource Damage Assessment Area 

property could be allocated any natural resource damage liability.  Those threshold criteria are as 

follows: 1) a pathway existed to transport hazardous substances or pollutants from the property to 

the Willamette River;4 2) an activity occurred at the property that was a likely source of a specific 

hazardous substance or pollutant, or a hazardous substance or pollutant likely to increase the 

negative effect of a substance of concern (“SOC”);5 and 3) there was sediment contamination 

(contaminant footprint) in close proximity to the property or a property-related outfall.  The 

Trustee Council considered the property a source of contamination to the Portland Harbor Natural 

Resource Damage Assessment Area only if all three criteria were met. 

T. The Trustee Council relied on two methods to allocate each SOC to properties:  1) 

allocation of unique SOC footprints, wherein individual SOC footprints are allocated only to one 

 
 

4 Pathways include, but are not limited to surface water, process water and groundwater. 
 
5 When the Trustee Council calculated natural resource damages, it identified certain 
contaminants or SOCs likely to cause injuries to natural resources in the Portland Harbor Natural 
Resource Damage Assessment Area.  Those SOCs are PAHs, PCBs, cadmium, copper, lead, 
mercury, DDT, DDD, DDE, TBT, 4-methylphenol, and bis (2-ethylhexyl) phthalate. 
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property; and 2) allocation of shared SOC footprints potentially associated with several properties.  

For shared footprints, the Trustee Council considered the relative contribution of an SOC from 

each property based on the type, intensity, and duration of an activity and its proximity to the 

Willamette River.  This process resulted in an allocation of service losses from relevant 

contaminant footprints, reflecting the relative contribution of a property’s contaminant-related 

activities to corresponding contaminant footprints. 

U. Under the Path C process, the Trustee Council conducted a party-specific, intra-

property allocation by estimating the relative contributions (as percentages) of each PRP associated 

with contaminant footprints at particular Portland Harbor Natural Resource Damage Assessment 

Area properties.  The Trustee Council estimated PRP contributions based on factors such as 

activity type, duration, and proximity to the Willamette River.  During the Path C process, 

participating PRPs and the Trustee Council conducted a focused review of more comprehensive, 

party-specific information to supplement the Path C NRD allocation prior to developing a party-

specific allocation.  To calculate a party-specific, intra-property allocation, the Trustee Council 

applied the same three criteria outlined in Paragraph S above to party-specific information.  The 

Trustee Council then converted a party-specific allocation of natural resource damage liability to 

DSAYs.6  

V. Pursuant to the Trustee Council’s allocation and Settling Defendants’ and the Trustee 

Council’s completion of the Path C process, the Trustee Council allocated a total of 471.389 DSAYs 

 
 

6 In the case of a small number of PRPs associated with properties initially allocated a low 
number of DSAYs, the PRPs agreed to forgo the further intra-property allocation and agreed to 
accept responsibility for the full allocated share of liability for their respective property or 
properties.  A few other PRPs agreed to a streamlined process with focused data submissions and 
analysis to determine their intra-property allocation. 
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to the Settling Defendants in this Consent Decree and to the settling defendants in the concurrently-

filed cash-out consent decree.  Those allocations are set forth in Appendix C attached hereto and in 

Appendix C to the concurrently-filed cash-out consent decree.  The Trustee Council determined that 

this is a fair and reasonable estimate of the equitable responsibility for Covered Natural Resource 

Damages attributable to each of the settling defendants in both consent decrees.  The Trustee Council 

also allocated a total of $2,921,284.95 in damage assessment costs relating to the Trustee Council’s 

assessment activities for the Portland Harbor Natural Resource Damage Assessment Area to the 

settling defendants in both consent decrees.  The cash damages equivalent of the 373.72 DSAYs 

allocated to Settling Defendants in this Consent Decree totals $26,347.260.00.  When combined with 

the damage assessment costs allocated to the Settling Defendants in this Consent Decree, the dollar 

value of Plaintiffs’ claims against Settling Defendants resolved in this Consent Decree totals 

$27,952,073.33 for Covered Natural Resource Damages.   When combined with the dollar value of 

Plaintiffs’ claims against settling defendants resolved in the concurrently-filed cash-out consent 

decree, the combined total dollar value of Plaintiffs’ claims resolved in both consent decrees is 

$36,154,209.45.   

W. The figures in Recital V do not represent the full amount of natural resource damages 

that Plaintiffs seek to recover from PRPs through the Path C settlement process or otherwise.  

Plaintiffs are continuing to negotiate with other PRPs within the Path C process.  If those negotiations 

succeed in reaching settlements with other PRPs, Plaintiffs will lodge further consent decrees with 

this Court embodying those settlements. 

X. The Path C NRD allocation developed by the Trustee Council is distinct from, 

unrelated to, and has no effect on the total site allocation being conducted by the PRPs to determine 

liability for EPA’s claims for remedial action and response costs under CERCLA or ORS § 465.   
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Y. PRPs in the Path C process had the option to settle their liability by paying cash as 

set forth in the concurrently filed cash-out consent decree, purchasing DSAY credits and making 

other cash payments as set forth in this Consent Decree, or constructing a restoration project.  The 

undersigned Settling Defendants have elected to purchase DSAY credits from Restoration Credit 

Sellers and make other cash payments in this Consent Decree. 

Z. The Parties agree, and this Court by entering this Consent Decree finds, that this 

Consent Decree has been negotiated by the Parties at arm’s length and in good faith; that settlement 

of this matter will avoid expensive, prolonged and complicated litigation between the Settling 

Parties; and that this settlement will allow for earlier restoration of natural resource damages.  The 

Settling Parties agree and this Court finds that this Consent Decree is fair, reasonable, and in the 

public interest, and consistent with the statutory purposes of CERCLA, the CWA, OPA and the 

Oregon Hazardous Waste and Hazardous Materials Act. 

THEREFORE, with the consent of the Parties to this Consent Decree, it is ORDERED, 

ADJUDGED, AND DECREED: 

III.  JURISDICTION AND VENUE 

1. This Court has jurisdiction over the subject matter of this action pursuant to 28 

U.S.C. §§ 1331, 1345 and 1367, 42 U.S.C. §§ 9607 and 9613(b) and 33 U.S.C. § 2717(b).  The 

Court has personal jurisdiction over the Parties.  The Parties waive all objections and defenses that 

they may have to jurisdiction of the Court or to venue in this District, solely for the purposes of 

this Consent Decree and the underlying Complaint.   

IV. PARTIES BOUND 

2. This Consent Decree is binding upon the Plaintiffs, Settling Defendants, and 

Restoration Credit Sellers, and their heirs, successors and assigns.  Any change in ownership or 
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corporate or other legal status, including but not limited to any transfer of assets or real or personal 

property, will in no way alter the status or responsibilities of Settling Defendants and Restoration 

Credit Sellers under this Consent Decree.  

V.  DEFINITIONS 

3. Unless otherwise expressly provided, terms used in this Consent Decree that are 

defined in CERCLA or in regulations promulgated under CERCLA have the meanings assigned 

to them in CERCLA or in such regulations.  Whenever the terms listed below are used in this 

Consent Decree or in any attached Appendix, the following definitions will apply: 

 a. “Available DSAY Credits” shall mean the Released DSAY Credits minus 

the Used DSAY Credits for each Restoration Project. 

 b. “Consent Decree” shall mean this consent decree and all appendices 

attached hereto (listed in Section XXI, “Integration/Appendices”).  In the event of conflict between 

the body of this Consent Decree and any appendix, the body of this Consent Decree shall control. 

 c. “Construction Completion Date” shall mean the date of the Trustees’ 

Determination of Completion of Construction Obligations for a Restoration Project as set forth in 

Paragraphs 18-25. 

 d. “Covered Natural Resource Damages” shall mean, for each Settling 

Defendant, damages, including costs of damage assessment, recoverable by Plaintiffs under 

Section 107(a) of CERCLA, 42 U.S.C. § 9607(a); the Oregon Hazardous Waste and Hazardous 

Materials Act, ORS § 465, and ORS § 468B.060; Section 311(f)(4) & (5) of the CWA, 33 U.S.C. 

§ 1321(f)(4)&(5); Section 1002(b)(2)(A) of OPA, 33 U.S.C. § 2702(b)(2)(A); any applicable tribal 

law; and any other statutory or common law, for injury to, destruction of, or loss of and/or loss of 

use of natural resources and/or resource services resulting from releases of hazardous substances 
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or discharges of pollutants at or from the properties identified in Appendix A for each Settling 

Defendant into the Portland Harbor Natural Resource Damage Assessment Area, where the 

disposal of hazardous substances or releases of pollutants causing such releases or discharges into 

the Portland Harbor Natural Resource Damage Assessment Area occurred on or before the 

Effective Date of this Consent Decree.   

 e. “Credit Release Schedules” (individually, “Credit Release Schedule”) shall 

mean: 

  (1) for the Alder Creek Restoration Project, the schedule in Appendix 

D3 showing the number of Released DSAY Credits  and the project development milestones 

determined by the Trustees that will result in additional credit releases in the future;  

  (2) for the Linnton Mill Restoration Site, the schedule in Appendix E3 

showing the number of Released DSAY Credits  and the project development milestones 

determined by the Trustees that will result in additional credit releases in the future;  

  (3) for the Rinearson Natural Area Restoration Project, the schedule in 

Appendix F3 showing the number of Released DSAY Credits  and the project development 

milestones determined by the Trustees that will result in additional credit releases in the future; 

and 

  (4) for the Harborton Restoration Project, the schedule in Appendix G3 

showing the number of Released DSAY Credits  and the project development milestones 

determined by the Trustees that will result in additional credit releases in the future. 

 f. “DSAYs” shall mean discounted ecological service acre-years, the metric 

established by the Trustee Council to determine the scale of Covered Natural Resource Damages 

liability associated with the Portland Harbor Natural Resource Damage Assessment Area and the 
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natural resource restoration value needed to compensate for injury to, destruction of, loss of and/or 

loss of use of natural resources giving rise to liability.  

 g. “Day” shall mean a calendar day unless expressly stated otherwise. 

 h. “Effective Date” shall mean the date on which this Consent Decree is 

entered by the Court, or, if the Court instead issues an order approving the Consent Decree, the 

date of such order.  

 i. “Forecast DSAY Value” shall mean the number of DSAYs, as determined 

by the Trustees, that represents the total anticipated ecological value of a Restoration Project for 

restoring injured natural resources. 

 j.  “Habitat Development Plans” (individually, “Habitat Development Plan”) 

shall mean the plans in Appendices D1, E1, F1, and G1 for implementing the Restoration Projects. 

 k.  “Habitat Equivalency Analysis,” or “HEA,” shall mean the methodology 

used by the Trustees to determine the Forecast DSAY Value of the Restoration Projects, measured 

in DSAYs, in connection with the Habitat Development Plans. 

 l.  “Long-Term Stewardship Transition Obligations” shall mean: 

  (1) for the Alder Creek Restoration Project, the requirements set forth 

in the following portions of the Alder Creek Restoration Project Habitat Development Plan: 

Appendix D5, the Long-Term Management Framework; Appendix D6, the Endowment Fund 

Information and Analysis (PAR); and Appendix D7, the Endowment Agreement Funding Form.  

  (2) for the Linnton Mill Restoration Site, the execution of a Long-Term 

Stewardship Funding Plan substantially similar to the sample at Appendix 12 to the Habitat 

Development Plan; and the execution of a Long-Term Stewardship Funding Agreement 

satisfactory to the Trustees;  

Case 3:23-cv-01603-YY    Document 4-1    Filed 11/01/23    Page 22 of 114



 

Restoration Credit Consent Decree 17 
 

  (3) for the Rinearson Natural Area Restoration Project, the execution of 

a Long-Term Monitoring and Management Plan substantially similar to the sample in Appendix 

G-4 to the Habitat Development Plan in Consent Decree Appendix F1; and the execution of a 

Long-Term Stewardship Funding Plan satisfactory to the Trustees; and  

  (4) for the Harborton Restoration Project, the execution of a Long-Term 

Stewardship Plan, as described in Section 6 of Appendix H to the Habitat Development Plan in 

Consent Decree Appendix G1, and the execution of a Long-Term Stewardship Funding Plan, both 

satisfactory to the Trustees. 

 m.  “Non-NRD Sales” (individually, “Non-NRD Sale”) shall mean a sale of, or 

a non-contingent commitment to sell, credits in Restoration Projects for purposes other than 

resolving PRPs’ liability to the Trustees for natural resource damages. 

 n. “Parties” (individually, “Party”) shall mean the Plaintiffs, the Settling 

Defendants, and the Restoration Credit Sellers.   

 o. “Performance Guarantees” (individually, “Performance Guarantee”) shall 

mean the surety bonds, letters of credit, and escrow accounts in Appendices D2, E2, F2, and G2 to 

assure the construction, habitat development, monitoring, general management, adaptive 

management, and lamprey monitoring of the Restoration Projects.   

 p. “Performance Period” shall mean the period beginning with the start of the 

performance period as described in the Habitat Development Plan for a Restoration Project and 

ending with the Performance Period Completion Date for that Restoration Project.    The 

Performance Period is referred to as an “establishment period” in some Habitat Development Plan 

documents.  References in this Consent Decree to the Performance Period are inclusive of the 

“establishment period” as used in Habitat Development Plan documents. 
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 q. “Performance Period Completion Date” shall mean the date of the Trustees’ 

Determination of Completion of Vegetation and Habitat Development and Monitoring Obligations 

for a Restoration Project as set forth in Paragraphs 27-30. 

 r. “Plaintiffs” (individually, “Plaintiff”) shall mean the United States; the State 

of Oregon; the Confederated Tribes of the Grand Ronde Community of Oregon; the Confederated 

Tribes of Siletz Indians; the Confederated Tribes of the Umatilla Indian Reservation; the 

Confederated Tribes of the Warm Springs Reservation of Oregon; and the Nez Perce Tribe.  The 

term “Plaintiffs” includes all of the Trustees. 

 s. “Portland Harbor Natural Resource Damage Assessment Area” shall mean 

the waters, including the shoreline, intertidal areas, and bottom sediments, of the Willamette River 

located in the City of Portland, Multnomah County, Oregon, and encompasses the Willamette 

River, including Swan Island Lagoon, from approximately River Mile 12.3 to approximately River 

Mile 0.8 near the confluence with the Columbia River, as well as the upper 1.2 miles of the 

Multnomah Channel.  See PEIS (2017).  

 t. “Portland Harbor Restoration Account” shall mean the Department of the 

Interior Natural Resources Restoration Fund, Account No. 14X5198.   

 u. “Released DSAY Credits” shall mean for each Restoration Project the 

number of DSAY credits authorized by the Trustees for acceptance in the Restoration Project, 

which shall be no less than the Forecast DSAY Value of the Restoration Project on the date of each 

DSAY credit release, multiplied by the applicable cumulative credit release percentage in the 

Credit Release Schedule for the Restoration Project.  The number of Released DSAY Credits for 

each Restoration Project on March 20, 2023, is shown in Paragraph 42. 
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 v. “Restoration Credit Sellers” (individually, “Restoration Credit Seller”) shall 

mean Portland Harbor Holdings II, LLC (“PHH”), Linnton Water Credits LLC (“Linnton”), 

Rinearson Natural Area, LLC (“Rinearson”), and Portland General Electric Company (“PGE”). 

  (1) “Portland Harbor Holdings II, LLC,” or “PHH,” is a business entity 

that, among other things, designs, constructs, and maintains natural resource restoration and 

enhancement projects, offering DSAY credits for sale to persons that are liable for natural resource 

damages at sites that have suffered a loss of natural resources and natural resource services.  The 

terms, conditions, and obligations in this Consent Decree regarding Restoration Credit Sellers 

apply to Portland Harbor Holdings II, LLC with respect to the Alder Creek Restoration Project. 

  (2) “Linnton Water Credits LLC,” or “Linnton,” is a business entity 

that, among other things, designs, constructs, and maintains natural resource restoration and 

enhancement projects, offering DSAY credits for sale to persons that are liable for natural resource 

damages at sites that have suffered a loss of natural resources and natural resource services.  The 

terms, conditions, and obligations in this Consent Decree regarding Restoration Credit Sellers 

apply to Linnton Water Credits LLC with respect to the Linnton Mill Restoration Site.  

  (3) “Rinearson Natural Area, LLC,” or “Rinearson,” is a business entity 

that, among other things, designs, constructs, and maintains natural resource restoration and 

enhancement projects, offering DSAY credits for sale to persons that are liable for natural resource 

damages at sites that have suffered a loss of natural resources and natural resource services.  The 

terms, conditions, and obligations in this Consent Decree regarding Restoration Credit Sellers 

apply to Rinearson Natural Area, LLC with respect to the Rinearson Natural Area Restoration 

Project.  
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  (4) “Portland General Electric Company,” or “PGE,” is a public utility 

whose primary business activity is the generation, transmission and distribution of electricity to 

end use customers.  In its business PGE, among other things, also designs, constructs, and 

maintains natural resource restoration and enhancement projects, offering DSAY credits for sale 

to persons that are liable for natural resource damages at sites that have suffered a loss of natural 

resources and natural resource services.  The terms, conditions, and obligations in this Consent 

Decree regarding Restoration Credit Sellers apply to Portland General Electric Company with 

respect to the Harborton Restoration Project. 

 w. “Restoration Projects” (individually, “Restoration Project”) shall mean the 

following restoration projects: Alder Creek Restoration Project, Linnton Mill Restoration Site, 

Rinearson Natural Area Restoration Project, and Harborton Restoration Project. 

  (1) “Alder Creek Restoration Project” shall mean the project described 

in Appendix D1.  Portland Harbor Holdings II, LLC is the Restoration Credit Seller that is 

developing the Alder Creek Restoration Project. 

  (2) “Linnton Mill Restoration Site” shall mean the project described in 

Appendix E1.  Linnton Water Credits LLC is the Restoration Credit Seller that is developing the 

Linnton Mill Restoration Site.  

  (3) “Rinearson Natural Area Restoration Project” shall mean the project 

described in Appendix F1.  Rinearson Natural Area, LLC is the Restoration Credit Seller that is 

developing the Rinearson Natural Area Restoration Project. 

  (4) “Harborton Restoration Project” shall mean the project described in 

Appendix G1.  Portland General Electric Company is the Restoration Credit Seller that is 

developing the Harborton Restoration Project. 
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 x. “Restoration Project Locations” (individually, “Restoration Project 

Location”) shall mean the locations of the Restoration Projects. 

  (1) “Alder Creek Restoration Project Location” shall mean the areas 

shown and described in Appendix D1 and is the property on which the Alder Creek Restoration 

Project is situated. 

  (2) “Linnton Mill Restoration Site Location” shall mean the areas 

shown and described in Appendix E1 and is the property on which the Linnton Mill Restoration 

Site is situated. 

  (3) “Rinearson Natural Area Restoration Project Location” shall mean 

the areas shown and described in Appendix F1 and is the property on which the Rinearson Natural 

Area Restoration Project is situated. 

  (4) “Harborton Restoration Project Location” shall mean the areas 

shown and described in Appendix G1 and is the property on which the Harborton Restoration 

Project is situated.  

 y. “Settling Defendants” (individually, “Settling Defendant”) shall mean City 

of Portland; EVRAZ Inc. NA (fka Oregon Steel Mills and Gilmore Steel); MMGL LLC; 

PacifiCorp, an Oregon Corporation; Port of Portland; Schnitzer Steel Industries, Inc.; and Siltronic 

Corporation. 

 z. “Settling Parties” (individually, “Settling Party”) shall mean the Plaintiffs 

and the Settling Defendants. 

 aa. “Trustees” (individually, “Trustee”) shall mean those natural resource 

trustees participating in the Portland Harbor Natural Resource Trustee Council pursuant to the 

“Natural Resource Trustee Memorandum of Agreement for the Portland Harbor Superfund Site” 
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at the time of the entry of this Consent Decree – the United States Department of Commerce, acting 

through NOAA; the United States Department of the Interior; the State of Oregon through the 

Oregon Department of Fish and Wildlife; the Confederated Tribes of the Grand Ronde Community 

of Oregon; the Confederated Tribes of Siletz Indians; the Confederated Tribes of the Umatilla 

Indian Reservation; the Confederated Tribes of the Warm Springs Reservation of Oregon; and the 

Nez Perce Tribe. 

 bb. “United States” shall mean the United States of America and each 

department, agency and instrumentality of the United States, including without limitation the 

National Oceanic and Atmospheric Administration (“NOAA”) of the U.S. Department of 

Commerce and the U.S. Department of the Interior. 

 cc. “Used DSAY Credits” shall mean the number of DSAY credits accepted by 

the Trustees in a Restoration Project plus the DSAY equivalent of Non-NRD Sales in that 

Restoration Project.  The number of DSAYs in each Non-NRD Sale shall be determined using the 

conversion table for the applicable Restoration Project, as established pursuant to Paragraph 45, 

for converting restoration credits from Non-NRD Sales to DSAYs.  DSAY credits accepted by the 

Trustees include both DSAY credits purchased by the Trustees in a Restoration Project and DSAY 

credits accepted by the Trustees in settlements with PRPs. 

VI.  GENERAL PROVISIONS 

4. The Complaint states claims against each Settling Defendant upon which relief may 

be granted. 

5. Nothing in this Consent Decree shall be construed as an admission of liability by 

Settling Defendants for any claims or allegations made in the Complaint or in this Consent Decree.  

Settling Defendants deny all or portions of the allegations in the Complaint and this Consent 
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Decree and do not admit any liability to Plaintiffs arising out of the transactions or occurrences 

alleged in the Complaint or this Consent Decree.  

VII.  TERMS AND CONDITIONS APPLICABLE ONLY TO RESTORATION CREDIT 
SELLERS 

 
6. Except as specifically provided in this Section VII, the Terms and Conditions set 

forth in this Section VII of the Consent Decree are applicable to and enforceable against 

Restoration Credit Sellers (including Restoration Credit Sellers’ successors and assigns), and 

Restoration Credit Sellers’ insurers, sureties, and other Performance Guarantee holders and issuers 

where specifically provided.  Except as specifically provided in this Section VII of the Consent 

Decree, the Terms and Conditions set forth in this Section VII are not applicable to or enforceable 

against Settling Defendants.   

A. General Consent Decree Provisions For Restoration Credit Sellers 

7. Neither Restoration Credit Sellers’ status as parties to this Consent Decree, nor any 

provision of this Consent Decree, shall impose liability on Restoration Credit Sellers or alter or 

affect Restoration Credit Sellers’ liability (or absence of liability) pursuant to CERCLA, OPA, the 

Oregon Hazardous Waste and Hazardous Materials Act, or the CWA.  Nothing in this Consent 

Decree shall shield or relieve Restoration Credit Sellers from liability pursuant to CERCLA, OPA, 

the Oregon Hazardous Waste and Hazardous Materials Act, or the CWA for Restoration Credit 

Sellers’ acts that otherwise would result in liability under those statutes absent this Consent Decree.  

8. Plaintiffs do not, by their consent to the entry of this Consent Decree, warrant or 

aver in any manner that Restoration Credit Sellers’ compliance with this Consent Decree will result 

in compliance with CERCLA or any other law.  Compliance with this Consent Decree does not 

diminish or affect Restoration Credit Sellers’ responsibility to comply with any applicable federal, 

state or local law or regulation. 
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9. Restoration Credit Sellers shall be responsible for ensuring that all work required 

by this Consent Decree is performed in accordance with this Consent Decree.  This specifically 

includes, but is not limited to, work performed by Restoration Credit Sellers’ contractors and 

subcontractors.  For purposes of this Consent Decree, all work performed by Restoration Credit 

Sellers’ contractors, subcontractors, and other agents in connection with the Restoration Projects 

shall be treated as if that work was performed by Restoration Credit Sellers themselves. 

10. All activities undertaken by Restoration Credit Sellers to develop and implement 

the Restoration Projects shall be performed in accordance with the requirements of all applicable 

laws and permits.  

11. Where any portion of the activities undertaken pursuant to this Consent Decree 

requires a federal, state or local permit or approval, Restoration Credit Sellers shall submit timely 

and complete applications and take all other actions necessary to obtain such permits or approvals.   

Restoration Credit Sellers may seek relief under the provisions of Section IX (Force Majeure) for 

any delay in or prevention of the performance of the obligations of this Consent Decree resulting 

from a failure to obtain, or a delay in obtaining, any federal or state permit or approval required 

for such performance, provided that they have submitted timely and complete applications and 

taken all other actions reasonably necessary to obtain all such permits or approvals. 

12. This Consent Decree is not, and shall not be construed to be, a permit issued 

pursuant to any law.   

13. Each Restoration Credit Seller shall avoid taking any action that is inconsistent with 

this Consent Decree and/or that would adversely affect the physical or biological condition of its 

Restoration Project.    
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14. Each Restoration Credit Seller shall undertake all activities required to address 

potential impacts of its Restoration Project on cultural resources associated with the Restoration 

Project, including, as applicable, consultation with tribes and the Oregon State Historic 

Preservation Office, conducting a background and project review by an archaeologist who meets 

the U.S. Department of the Interior’s professional qualification standards at 36 C.F.R. Part 61, and 

conducting cultural resource surveys or monitoring activities.  

15. The obligations of each Restoration Credit Seller under this Consent Decree are 

individual in nature.  Any violation by a Restoration Credit Seller of its obligations under this 

Consent Decree is not attributable to the other Restoration Credit Sellers, and all consequences of 

such violation, including all responsibilities for remedying such violation, pertain exclusively to 

the Restoration Credit Seller in violation of its obligations under this Consent Decree.   

B. Changes to Habitat Development Plans 

16. A Restoration Credit Seller may propose changes to the Habitat Development Plan 

for its Restoration Project, so long as any proposed changes comply with all applicable laws.  The 

Trustees have the sole authority and unreviewable discretion to review and approve any changes 

to a Habitat Development Plan proposed by its Restoration Credit Seller.  Review and approval by 

the Trustees of proposed changes to a Habitat Development Plan is not subject to the provisions 

of Section X (Dispute Resolution).   In conjunction with making any proposed changes to a Habitat 

Development Plan, the Trustees may revise the Forecast DSAY Value of the applicable 

Restoration Project as set forth in Paragraphs 47-51. 

17. If the Trustees approve changes to a Habitat Development Plan, those changes shall 

be documented by the Trustees in a notice to the applicable Restoration Credit Seller.  In that event, 

the corresponding Habitat Development Plan attached as an appendix to this Consent Decree shall 
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be treated as containing the changes approved by the Trustees.  Such changes need not be submitted 

to the Court for approval. 

C. Restoration Project Construction 

18. Each Restoration Credit Seller shall construct its Restoration Project as described 

in the applicable Habitat Development Plan.  Each Restoration Credit Seller shall provide a written 

Notice of Completion of Construction Obligations to the Trustees upon the earlier of (a) 

completion of construction of its Restoration Project, or (b) two years after the Effective Date.  

Such Notice shall document the Restoration Credit Seller’s completion of construction obligations, 

noting any differences between the project design in the Habitat Development Plan and the as-built 

project.  After receiving the Notice of Completion of Construction Obligations, the Trustees shall 

provide to that Restoration Credit Seller either (a) a written notice identifying deficiencies in the 

information submitted in the Notice of Completion of Construction Obligations that prevent the 

Trustees from determining whether the construction obligations in the applicable Habitat 

Development Plan have been satisfied (Notice of Information Deficiencies); (b) a written notice 

identifying specific deficiencies between the as-built Restoration Project and the Habitat 

Development Plan that the Trustees determine must be corrected for the construction obligations 

to be completed in accordance with the applicable Habitat Development Plan (Notice of 

Construction Deficiencies); or (c) a written notice of the Trustees’ determination that the 

construction obligations are completed (Determination of Completion of Construction 

Obligations) and a revision, if any, to the Forecast DSAY Value of the Restoration Project based 

on a review of the as-built project.  If a Restoration Credit Seller receives a Notice of Information 

Deficiencies, the Credit Seller shall re-submit an amended Notice of Completion of Construction 

Obligations pursuant to this Paragraph. 
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19. Any Notice of Construction Deficiencies from the Trustees shall set a reasonable 

date by which the Restoration Credit Seller shall respond to that Notice.  Prior to issuing a Notice 

of Construction Deficiencies, the Trustees and the Restoration Credit Seller shall consult to 

determine a mutually agreed-upon timeframe for Restoration Credit Seller to correct the identified 

deficiencies and submit an amended Notice of Completion of Construction Obligations pursuant 

to Paragraph 20, taking into account seasonal limitations and requirements for conducting the 

required actions. 

20. In the event the Trustees identify, in a Notice of Construction Deficiencies, 

deficiencies in a Restoration Credit Seller’s compliance with its obligations in Paragraph 18 that 

require correction, the Restoration Credit Seller shall correct the identified deficiencies and 

complete the Restoration Project in accordance with the Notice of Construction Deficiencies and 

the applicable Habitat Development Plan.  On or before the date specified in the Notice of 

Construction Deficiencies, the Restoration Credit Seller shall provide to the Trustees an amended 

Notice of Completion of Construction Obligations for the Trustees’ review and response.  After 

receiving such an amended Notice, the Trustees shall provide to the Restoration Credit Seller either 

(a) a written notice identifying deficiencies in the information submitted in the Notice of 

Completion of Construction Obligations that prevent the Trustees from determining whether the 

construction obligations in the applicable Habitat Development Plan have been satisfied (Notice 

of Information Deficiencies); (b) another Notice of Construction Deficiencies for review and 

response by the Restoration Credit Seller in accordance with this Paragraph; (c) a written notice of 

the Trustees’ determination that the construction obligations are completed (Determination of 

Completion of Construction Obligations) with a revision to the Forecast DSAY Value of the 

Restoration Project based on the review of the as-built project; or (d) a written notice that the 
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Trustees are taking other action(s) under this Consent Decree to enforce the applicable Restoration 

Project construction obligations, including but not limited to a revision to the Forecast DSAY 

Value of the Restoration Project as set forth in Paragraphs 47-51.  A written notice provided 

pursuant to (d) in the foregoing sentence may include a Determination of Completion of 

Construction Obligations in conjunction with a revision to the Forecast DSAY Value of the 

Restoration Project and other actions.  If a Restoration Credit Seller receives a Notice of 

Information Deficiencies, the Credit Seller shall submit an amended Notice of Completion of 

Construction Obligations pursuant to this Paragraph. 

21. If a Restoration Credit Seller disputes a Notice of Construction Deficiencies or 

other Trustee response to a Notice of Completion of Construction Obligations, the Restoration 

Credit Seller may invoke the provisions of Section X (Dispute Resolution) to address that 

disagreement, excluding disagreements regarding the Forecast DSAY Value of the Restoration 

Project.  If the Trustees do not respond to a Notice of Completion of Construction Obligations as 

set forth in Paragraphs 18 or 20, as applicable, within ninety (90) days of such Notice, the 

Restoration Credit Seller may invoke the provisions of Section X (Dispute Resolution) to compel 

a response from the Trustees.   

22. PHH has completed construction of the Alder Creek Restoration Project.  The 

December 2017 letter received from the Trustees constitutes, for purposes of the Consent Decree, 

the Trustees’ Construction Completion determination. December 1, 2017, is the “Construction 

Completion Date” for the Alder Creek Restoration Project.  PHH need not send the Notice of 

Completion of Construction Obligations otherwise required by Paragraph 18. 

23. Rinearson has completed construction of the Rinearson Natural Area Restoration 

Project.  For purposes of this Consent Decree, Rinearson has received from the Trustees a 
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Determination of Completion of Construction Obligations, and May 22, 2019, is the “Construction 

Completion Date” for the Rinearson Natural Area Restoration Project.  Rinearson need not send 

the Notice of Completion of Construction Obligations otherwise required by Paragraph 18. 

24. Linnton has completed construction of the Linnton Mill Restoration Site.  For 

purposes of this Consent Decree, Linnton has received from the Trustees a Determination of 

Completion of Construction Obligations, and August 20, 2020, is the “Construction Completion 

Date” for the Linnton Mill Restoration Site.  Linnton need not send the Notice of Completion of 

Construction Obligations otherwise required by Paragraph 18.  

25. PGE has completed construction of the Harborton Restoration Project.  For 

purposes of this Consent Decree, PGE has received from the Trustees a Determination of 

Completion of Construction Obligations, and August 28, 2020, is the “Construction Completion 

Date” for the Harborton Restoration Project.  PGE need not send the Notice of Completion of 

Construction Obligations otherwise required by Paragraph 18. 

26.  Upon completion of construction of a Restoration Project, the Trustees may revise 

the Forecast DSAY Value of that Restoration Project as set forth in Paragraphs 47-51.   

D. Development of Restoration Project Vegetation and Habitat 

27. Each Restoration Credit Seller shall implement its Restoration Project until the 

Performance Period Completion Date for each Restoration Project as set forth in the applicable 

Habitat Development Plan.  Upon the earlier of (a) attainment of the 10-year performance 

standards or final performance standards for the Performance Period in the applicable Habitat 

Development Plan; (b) 10 years after the applicable Construction Completion Date; or (c) a date 

mutually agreed-upon by the Trustees and the Restoration Credit Seller, the Restoration Credit 

Seller responsible for each Restoration Project shall provide a written Notice of Progress on 
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Vegetation and Habitat Development and Monitoring Obligations (“Notice of Progress”) to the 

Trustees.  This is in addition to any periodic reports that each Restoration Seller is required to 

provide to the Trustees during the Performance Period under its Habitat Development Plan.  As 

set forth in Paragraph 37, prior to submitting the Notice of Progress, each Restoration Credit Seller 

must complete the Long-Term Stewardship Transition Obligations for its Restoration Project. 

28. The Notice of Progress shall describe the condition of the Restoration Project in 

relation to all 10-year performance standards or final performance standards in the Performance 

Period, as set forth in the Habitat Development Plan for that Restoration Project, and shall provide 

all other information required by the applicable Habitat Development Plan.  After receiving the 

Notice of Progress, the Trustees shall provide to the Restoration Credit Seller either (a) a written 

notice identifying deficiencies in the information submitted in the Notice of Progress that prevent 

the Trustees from determining whether the habitat development obligations in the applicable 

Habitat Development Plan have been satisfied (Notice of Information Deficiencies); (b) a written 

notice identifying deficiencies the Trustees determine must be corrected, which may include 

adaptive management actions that must be taken to correct those deficiencies, in order to attain the 

10-year performance standards or final performance standards in the Performance Period in 

accordance with the Habitat Development Plan (Notice of Development Deficiencies); (c) a 

written notice of the Trustees’ determination that the 10-year performance standards or final 

performance standards in the Performance Period have been attained in accordance with the 

Habitat Development Plan (Determination of Completion of Vegetation and Habitat Development 

and Monitoring Obligations); or (d) if the Trustees and the Restoration Credit Seller mutually agree 

that the 10-year performance standards or final performance standards in the Habitat Development 

Plan have not been attained, but that further work by the Restoration Credit Seller to attain those 
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standards would not be fruitful, the Trustees may provide a Determination of Completion of 

Vegetation and Habitat Development and Monitoring Obligations in conjunction with a revision 

to the Forecast DSAY Value of the Restoration Project.  If a Restoration Credit Seller receives a 

Notice of Information Deficiencies, the Credit Seller shall submit an amended Notice of Progress 

pursuant to this Paragraph.  If the Trustees issue a written Determination of Completion of 

Vegetation and Habitat Development and Monitoring Obligations pursuant to (d) of this Paragraph 

in conjunction with a revision to the Forecast DSAY Value of the Restoration Project based on 

partial attainment of 10-year performance standards or final performance standards, the Trustees 

shall release any remaining DSAY credits under the Credit Release Schedule based on the revised 

Forecast DSAY Value of the Restoration Project. 

29. Any Notice of Development Deficiencies from the Trustees shall set a date by 

which the Restoration Credit Seller shall respond to that Notice.  Prior to issuing a Notice of 

Development Deficiencies, the Trustees and the Restoration Credit Seller shall consult regarding 

the appropriate timeframe for Restoration Credit Seller to correct the identified deficiencies and 

submit an amended Notice of Progress pursuant to Paragraph 30, taking into account seasonal 

limitations and requirements for conducting the required actions.  The Trustees shall determine the 

appropriate timeframe, taking into account information provided by the Restoration Credit Seller 

during the consultation.   

30. In the event the Trustees provide a Notice of Development Deficiencies, the 

Restoration Credit Seller shall correct the identified deficiencies, and shall take all specified 

adaptive management actions, to complete the Restoration Project in accordance with the Habitat 

Development Plan for the Restoration Project.  On or before the date specified in the Notice of 

Development Deficiencies, the Restoration Credit Seller shall provide to the Trustees an amended 
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Notice of Progress for review and response by the Trustees.  After receiving such an amended 

Notice of Progress, the Trustees shall provide to the Restoration Credit Seller either (a) a written 

notice identifying deficiencies in the information submitted in the Notice of Progress that prevent 

the Trustees from determining whether the habitat development obligations in the applicable 

Habitat Development Plan have been satisfied (Notice of Information Deficiencies); (b) another 

Notice of Development Deficiencies for review and response by the Restoration Credit Seller in 

accordance with this Paragraph; (c) a written notice of the Trustees’ determination that the 10-year 

performance standards or final performance standards have been attained in accordance with the 

Habitat Development Plan (Determination of Completion of Vegetation and Habitat Development 

and Monitoring Obligations); or (d) a written notice that the Trustees are taking other action(s) 

under this Consent Decree to address failure to attain the 10-year performance standards or final 

performance standards for the Performance Period in the Habitat Development Plan, including but 

not limited to a revision to the Forecast DSAY Value of the Restoration Project as set forth in 

Paragraphs 47-51.  A written notice provided pursuant to (d) in the foregoing sentence may include 

a Determination of Completion of Vegetation and Habitat Development and Monitoring 

Obligations in conjunction with a revision to the Forecast DSAY Value of the Restoration Project 

and other actions.  If the Trustees issue a written Determination of Completion of Vegetation and 

Habitat Development and Monitoring Obligations pursuant to (c) of this Paragraph in conjunction 

with a revision to the Forecast DSAY Value of the Restoration Project based on partial attainment 

of 10-year performance standards or final performance standards, the Trustees shall release any 

remaining DSAY credits under the Credit Release Schedule based on the revised Forecast DSAY 

Value of the Restoration Project.  If a Restoration Credit Seller receives a Notice of Information 

Case 3:23-cv-01603-YY    Document 4-1    Filed 11/01/23    Page 38 of 114



 

Restoration Credit Consent Decree 33 
 

Deficiencies, the Credit Seller shall submit an amended Notice of Completion of Construction 

Obligations pursuant to this Paragraph. 

31. If a Restoration Credit Seller disputes a Notice of Development Deficiencies or 

other Trustee response to a Notice of Progress, the Restoration Credit Seller may invoke the 

provisions of Section X (Dispute Resolution) to address that disagreement, excluding 

disagreements regarding the Forecast DSAY Value of the Restoration Project.  If the Trustees do 

not respond to a Notice of Progress within ninety (90) days of such Notice, the Restoration Credit 

Seller may invoke the provisions of Section X (Dispute Resolution) to compel a response from the 

Trustees.  If a dispute regarding a failure by the Trustees to respond to a Notice of Progress is 

resolved by the Court, the Court may order the Trustees to respond to the Notice by a particular 

date, but the Trustees shall determine the substance of their response to that Notice.   

32. During the Performance Period, each Restoration Credit Seller shall be responsible 

for undertaking corrective actions and adaptive management, in consultation with the Trustees, as 

called for in its Habitat Development Plan, including, but not limited to, adaptive management for 

any perturbation that affects the ecological integrity or function of its Restoration Project.  

Perturbations that may require performance of corrective actions or adaptive management include 

events with a foreseeable probability of occurrence (such as, for example, the beaching of an 

abandoned barge or unauthorized human access to or occupation of a Restoration Project 

Location), but such perturbations do not include “force majeure” events as defined in Section IX 

(Force Majeure).  Corrective actions or adaptive management are not required to address “force 

majeure” events as defined in Section IX (Force Majeure). 

33. Each Restoration Credit Seller shall provide for continued maintenance and 

corrective actions of its Restoration Project in accordance with the applicable Habitat Development 
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Plan until the Performance Period Completion Date of its Restoration Project, regardless of 

ownership of the Restoration Project Locations.  The Trustees recognize that the Restoration 

Project Locations may include property that is owned by other entities.  Each Restoration Credit 

Seller recognizes that it is solely responsible for securing the cooperation of other property owners 

in order to successfully complete, maintain, and provide access to its Restoration Project in 

accordance with the Habitat Development Plan.  Any failure by a Restoration Credit Seller to 

successfully complete, maintain, or provide access to its Restoration Project in accordance with 

the Habitat Development Plan resulting from disputes with other property owners shall not 

constitute a “force majeure” event. 

34. If during the Performance Period of a Restoration Project the Trustees determine 

that the applicable Restoration Credit Seller is not providing for continued maintenance or is not 

undertaking corrective actions or adaptive management in accordance with the applicable Habitat 

Development Plan, the Trustees may provide a written Notice of Ongoing Deficiencies to the 

Restoration Credit Seller specifying the basis for their determination of noncompliance.  A Notice 

of Ongoing Deficiencies may require a Restoration Credit Seller to take actions, to alter, suspend 

or cease ongoing activities, or to alter, postpone or refrain from taking proposed actions, as are 

necessary to ensure compliance with the terms of the applicable Habitat Development Plan and 

any other Notices for that Restoration Project sent by the Trustees under this Consent Decree.  Prior 

to issuing a Notice of Ongoing Deficiencies, the Trustees and the Restoration Credit Seller shall 

consult regarding the appropriate timeframe for the Restoration Credit Seller to correct the 

identified deficiencies.  A Notice of Ongoing Deficiencies shall set a reasonable date by which the 

Restoration Credit Seller shall respond to that Notice.  If a Notice of Ongoing Deficiencies includes 

actions that must be taken by the Restoration Credit Seller, the Notice also shall include a 
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reasonable schedule for completion of all actions required by that Notice, taking into account 

seasonal limitations and requirements for conducting the required actions.  The Restoration Credit 

Seller shall correct the noncompliance as set forth in the Notice or shall invoke the Dispute 

Resolution procedures set forth in Section X below, excluding any provisions in the Notice 

regarding the Forecast DSAY Value of the Restoration Project.   

35. After the Performance Period Completion Date for a Restoration Project, the 

Restoration Credit Seller is no longer responsible for continued maintenance of, or corrective 

actions to, its Restoration Project.  After the Performance Period Completion Date for a Restoration 

Project, continued maintenance of and corrective actions to that Restoration Project is the 

responsibility of the long-term steward, as set forth in Section VII.E (Restoration Project Long-

Term Stewardship Transition Obligations) and the relevant provisions of the Habitat Development 

Plans.   

E. Restoration Project Long-Term Stewardship Transition Obligations 

36. Within thirty (30) days of the Effective Date, each Restoration Credit Seller shall 

have recorded, or shall arrange to have recorded, the deed restrictions in Appendices D4-a, E4-a, 

F4-a, and G4-a for its Restoration Project Location.  Each Restoration Credit Seller shall ensure 

that these deed restrictions remain in effect until conservation easement deeds for its Restoration 

Project referenced in this Paragraph are recorded.  Prior to the due date for providing the Notice of 

Progress on Vegetation and Habitat Development and Monitoring Obligations in Paragraph 27, 

each Restoration Credit Seller shall record, or arrange to have recorded, conservation easements 

for its Restoration Project Location substantially similar to the applicable exemplars in Appendices 

D4-b, E4-b, F4-b, and G4-b, or as otherwise agreed to by the Trustees and the holder(s) of the 

conservation easement(s).   

Case 3:23-cv-01603-YY    Document 4-1    Filed 11/01/23    Page 41 of 114



 

Restoration Credit Consent Decree 36 
 

37. Prior to the due date for providing the Notice of Progress on Vegetation and Habitat 

Development and Monitoring Obligations under Paragraph 27, and no later than ten years after the 

Construction Completion Date, each Restoration Credit Seller shall complete the Long-Term 

Stewardship Transition Obligations for its Restoration Project.  The Trustees may grant a request 

from a Restoration Credit Seller to extend this deadline if the final performance standards for its 

Restoration Project will not be attained by this deadline and if the Restoration Credit Seller and 

the Trustees agree that additional time is warranted to work toward final performance standards.  

The Long-Term Stewardship Transition Obligations include fully funding the long-term 

Stewardship Fund for each Restoration Project, putting in place the restrictive covenants and 

conservations easements for each Restoration Project Location, and completing a long-term 

stewardship plan for each Restoration Project.  In addition, the Trustees, the Restoration Credit 

Seller for each Restoration Project, and conservation easement holders for each Restoration Project 

shall consult with each other regarding the selection of a long-term steward for each Restoration 

Project, after which the Trustees shall appoint a long-term steward for each Restoration Project.  

The Trustees shall make the final decision regarding long-term steward selection for each 

Restoration Project in their sole and unreviewable discretion, and this decision is not subject to the 

provisions of Section X (Dispute Resolution).  A Restoration Credit Seller is never responsible for 

the duties, obligations, acts or omissions of the long-term steward unless agreed in a writing signed 

by the Restoration Credit Seller and the Trustees. 

38. Within ninety (90) days of completion of all requirements in Paragraphs 36-37 for 

a Restoration Project, the Restoration Credit Seller responsible for that Restoration Project shall 

provide a written Notice of Completion of Long-Term Stewardship Transition Obligations to the 

Trustees.  Such Notice shall describe the actions taken by the Restoration Credit Seller to comply 
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with the requirements in Paragraphs 36-37.  After receiving a Notice of Completion of Long-Term 

Stewardship Transition Obligations, the Trustees shall provide to the Restoration Credit Seller 

either (a) a written notice identifying specific deficiencies the Trustees determine must be corrected 

(Notice of Long-Term Stewardship Transition Deficiencies); or (b) a written notice of the Trustees’ 

determination that the requirements in Paragraphs 36-37 have been completed (Determination of 

Completion of Long-Term Stewardship Transition Obligations). 

39. Any Notice of Long-Term Stewardship Transition Deficiencies from the Trustees 

shall set a reasonable date by which the Restoration Credit Seller shall respond to that Notice.  

Prior to issuing a Notice of Long-Term Stewardship Transition Deficiencies, the Trustees and the 

Restoration Credit Seller shall consult regarding the appropriate timeframe for Restoration Credit 

Seller to correct the identified deficiencies and submit an amended Notice of Completion of Long-

Term Stewardship Transition Obligations pursuant to Paragraph 40.  The Trustees shall determine 

the appropriate timeframe, taking into account information provided by the Restoration Credit 

Seller during the consultation.   

40. In the event the Trustees identify, in a Notice of Long-Term Stewardship Transition 

Deficiencies, specific deficiencies with a Restoration Credit Seller’s compliance with the 

requirements in Paragraphs 36-37, the Restoration Credit Seller shall correct the identified 

deficiencies in accordance with the Notice of Long-Term Stewardship Transition Deficiencies and 

the applicable Habitat Development Plan.  On or before the date specified in the Notice of Long-

Term Stewardship Transition Deficiencies, the Restoration Credit Seller shall provide to the 

Trustees an amended Notice of Completion of Long-Term Stewardship Transition Obligations for 

review and response by the Trustees.  After receiving such an amended Notice, the Trustees shall 

provide either (a) another Notice of Long-Term Stewardship Transition Deficiencies for review 
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and response by the Restoration Credit Seller in accordance with this Paragraph, (b) a written 

notice of the Trustees’ determination that the requirements in Paragraphs 36-37 have been 

completed (Determination of Completion of Long-Term Stewardship Transition Obligations), or 

(c) a written notice that the Trustees are taking other action(s) under this Consent Decree to enforce 

the applicable requirements identified in the Notice of Long-Term Stewardship Transition 

Deficiencies.  

41. If a Restoration Credit Seller disputes a Notice of Long-Term Stewardship 

Transition Deficiencies or other Trustee response to a Notice of Completion of Long-Term 

Stewardship Transition Obligations, the Restoration Credit Seller may invoke the provisions of 

Section X (Dispute Resolution) to address that disagreement, excluding disagreements regarding 

the Forecast DSAY Value of the Restoration Project.  If the Trustees do not respond to a Notice of 

Completion of Long-Term Stewardship Transition Obligations within ninety (90) days of such 

Notice, the Restoration Credit Seller may invoke the provisions of Section X (Dispute Resolution) 

to compel a response from the Trustees.   
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F. Restoration Project DSAY Credits 

Restoration Project Forecast DSAY Value, Released DSAY Credits, and Tracking Used 

DSAY Credits and Available DSAY Credits 

42. As of March 20, 2023, pursuant to the Credit Release Schedule for each Restoration 

Project, the Forecast DSAY Value and the Released DSAY Credits for each Restoration Project 

are as follows: 

 
Restoration Project   
   
Alder Creek Restoration Project 
  
Linnton Mill Restoration Site 
 
Rinearson Natural Area Restoration Project 
 
Harborton Restoration Project 
 

Forecast DSAY 
Value 

 
734.21 

 
502.51 

 
320.70 

 
586.5 

Released DSAY 
Credits  

 
543.46 

 
252.50 

 
160.35 

 
293.25 

The Trustees may revise the Forecast DSAY Value of any of the Restoration Projects as 

set forth in Paragraphs 47-51.  The number of Released DSAY Credits includes both Used DSAY 

Credits and Available DSAY Credits.  The number of Released DSAY Credits for each Restoration 

Project will change over time, depending on additional releases of DSAY credits based on 

determinations by the Trustees that one or more additional milestones in the Credit Release 

Schedule for a Restoration Project have been met, which may include partial credit for project 

milestones or performance standards that are partially but not fully met.  The number of Available 

DSAY Credits will change over time for each Restoration Project, depending on changes to 

Released DSAY Credits and Used DSAY Credits for each Restoration Project. 

43. Whenever the Forecast DSAY Value or the number of Released DSAY Credits in 

a Restoration Project changes, the Trustees will send the applicable Restoration Credit Seller a 

notice of the change, which shall show the change and explain the reason(s) for the change. 
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44. The Trustees will purchase or accept in settlement no more than the Available 

DSAY Credits in a Restoration Project as of the time of the purchase or settlement. 

45. Each Restoration Credit Seller may sell credits in its Restoration Project in the form 

of Non-NRD Sales.  Prior to making any Non-NRD Sales, each Restoration Credit Seller shall 

coordinate with the Trustees to develop a conversion table for its Restoration Project that shows, 

at a minimum: (1) the number of DSAYs that each Non-NRD restoration credit is worth, and (2) 

the maximum number of Non-NRD restoration credits that may be sold for the Restoration Project.  

Notice of the agreed-upon conversion table shall be sent by the Restoration Credit Seller to the 

Trustees as set forth in Section XIX (Notices And Submissions), and shall thereby be incorporated 

herein as an enforceable term of this Consent Decree.  Upon receiving notice from a Restoration 

Credit Seller of a Non-NRD Sale, the Trustees shall revise the Used DSAY Credits and the 

Available DSAY Credits for that Restoration Project accordingly. 

46. Appendix C shows the number of DSAY credits that each Settling Defendant has 

purchased or has signed a legally binding commitment to purchase upon entry of the Consent 

Decree in each Restoration Project.  Each Restoration Credit Seller shall maintain a Trustee-

approved registry that shows all sales of credits in its Restoration Project, including credits for 

resolving natural resource damages liability to the Trustees and Non-NRD Sales.  Each Restoration 

Credit Seller shall provide the Trustees with an updated version of the registry for its Restoration 

Project by February 15 of each calendar year, commencing the year after the Effective Date and 

continuing until all credits that have been released pursuant to the Credit Release Schedule for 

each Restoration Project are sold, or until the Restoration Credit Seller informs the Trustee Council 

that it has terminated credit sales.  In addition, each Restoration Credit Seller shall notify the 

Trustees within thirty (30) days of each sale of DSAY credits and each Non-NRD Sale. 
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Revisions by Trustees of the Forecast DSAY Value of Restoration Projects 

47. The Trustees may revise the Forecast DSAY Value of any of the Restoration 

Projects to account for changes to the planned or actual design or condition of a Restoration Project 

as compared to the Habitat Development Plan.  Revisions to the Forecast DSAY Value of a 

Restoration Project may be made at any time until and including the Performance Period 

Completion Date but may not be made after the Performance Period Completion Date.  Revisions 

to the Forecast DSAY Value of a Restoration Project are appropriate when the planned or actual 

design or condition of the Restoration Project changes the ecological value from the planned or 

actual design or condition set forth in the Habitat Development Plan previously used to determine 

the Forecast DSAY Value of that Restoration Project.  Examples of such circumstances include, 

but are not limited to, the following:  

 after the Trustees approve changes to a Habitat Development Plan requested by a 

Restoration Credit Seller pursuant to Paragraph 16;  

 after the Trustees receive a Notice of Completion of Construction Obligations or 

send a Determination of Completion of Construction Obligations for a Restoration Project, if the 

as-built Restoration Project differs from the design or planned condition of that Restoration Project 

described in the Habitat Development Plan;  

 after the Trustees receive a Notice of Completion of Vegetation and Habitat 

Development and Monitoring Obligations or send a Determination of Completion of Vegetation 

and Habitat Development and Monitoring Obligations for a Restoration Project, if the as-

developed Restoration Project differs from the planned condition of the Restoration Project 

previously used by the Trustees to determine the Restoration Project’s Forecast DSAY Value; or 
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 if the Trustees become aware of events or circumstances, including but not limited 

to force majeure events and perturbations requiring adaptive management as described in 

Paragraphs 32 and 75, that have changed the condition of a Restoration Project from the planned 

or actual condition of the Restoration Project previously used by the Trustees to determine the 

Restoration Project’s Forecast DSAY Value.  

48. In revising the Forecast DSAY Value of a Restoration Project to account for 

changes in the Project’s planned or actual design or condition, the Trustees shall use the same 

Habitat Equivalency Analysis metrics they previously used to determine the Forecast DSAY Value 

of that Restoration Project.  The Restoration Credit Seller may participate with the Trustees in the 

process of reviewing the Forecast DSAY Value of its Restoration Project.  If the Habitat 

Equivalency Analysis metrics indicate that an upward revision to the Forecast DSAY Value of a 

Restoration Project could be appropriate, the Trustees may decline to revise the Forecast DSAY 

Value of a Restoration Project upward if the changed design or conditions that would be the basis 

of an upward revision in Forecast DSAY Value are inconsistent with, or contrary to, the approved 

Habitat Development Plan for that Restoration Project. 

49. Any downward revision to the Forecast DSAY Value of a Restoration Project shall 

not result in a downward revision of Released DSAY Credits for that Restoration Project.  The 

Trustees’ revisions to the Forecast DSAY Value of Restoration Projects shall not affect the efficacy 

of the DSAY credits accepted by the Plaintiffs in this Consent Decree to resolve Settling 

Defendants’ liability for Covered Natural Resource Damages. 

50. All revisions by the Trustees to the Forecast DSAY Value of Restoration Projects 

are within the Trustees’ sole and unreviewable discretion.  Notwithstanding any other provision of 

this Consent Decree, the Trustees’ revisions to the Forecast DSAY Value of Restoration Projects 
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shall not be subject to the provisions of Section X (Dispute Resolution) or to judicial review under 

any federal or state law or regulation. 

51.  A revision of the Forecast DSAY Value of a Restoration Project by the Trustees 

shall not limit the Trustees’ ability to exercise any other rights or authorities under this Consent 

Decree to address changes in the design or condition of a Restoration Project, including but not 

limited to rights and authorities to address non-compliance by a Restoration Credit Seller with its 

obligations under this Consent Decree. 

G. Restoration Project Performance Guarantees  

52.  Each Restoration Credit Seller shall maintain the Performance Guarantees for its 

Restoration Project as set forth in Appendices D2, E2, F2, and G2, such that the Performance 

Guarantees are legally binding and fully effective beginning on or before the Effective Date of this 

Consent Decree and continuing until released, canceled, or exercised as set forth in this sub-Section 

VII.G. 

53. Release by Trustees of Performance Guarantees.  Restoration Credit Sellers shall 

not release, cancel, or discontinue any Performance Guarantee provided for the Restoration 

Projects except as provided pursuant to this sub-Section and as set forth in Appendices D2, E2, F2, 

and G2.  Restoration Credit Sellers may release, cancel, or discontinue the Performance Guarantees 

only as follows: 

 (a) If the Trustees provide a Determination of Completion of Construction 

Obligations for a Restoration Project, or if the Trustees otherwise so notify a Restoration Credit 

Seller in writing, the Restoration Credit Seller may thereafter release, cancel, or discontinue the 

applicable Performance Guarantee; PHH, Linnton, Rinearson, and PGE  have completed 
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construction of their Restoration Projects and therefore no Performance Guarantees for 

construction are included in Appendices D2-a, E2-a, F2-a, and G2-a;  

 (b) If the Trustees provide a Determination of Completion of Vegetation and 

Habitat Development And Monitoring Obligations for a Restoration Project, or if the Trustees 

otherwise so notify a Restoration Credit Seller in writing, the Restoration Credit Seller may 

thereafter release, cancel, or discontinue the applicable Performance Guarantees set forth in 

Appendices D2-b, E2-b and E2-c, F2-b and F2-c, or G2-b and G2-d; provided, however, that if a 

Performance Guarantee includes lamprey monitoring for project years 15 and 20, that  

Performance Guarantee shall not be released, canceled, or discontinued, although the dollar 

amount of that Performance Guarantee may be reduced to the amount identified in the Performance 

Guarantee for lamprey monitoring for project years 15 and 20; and  

 (c) Upon payment to the entity specified by the Trustees of the dollar amount 

required for lamprey monitoring for project years 15 and 20, as stated in the Habitat Development 

Plan, the Restoration Credit Seller may thereafter release, cancel, or discontinue the applicable 

Performance Guarantee set forth in Appendix D2-c, E2-c, F2-d, or G2-c.   

54. In the event of a dispute concerning the continuation of a Performance Guarantee, 

the Restoration Credit Seller may release, cancel, or discontinue the Performance Guarantee(s) 

required by Paragraph 52 only in accordance with the final administrative or judicial decision 

resolving such dispute pursuant to Section X (Dispute Resolution) and in accordance with the 

terms and conditions of the Performance Guarantee(s). 
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Cancellation of Performance Guarantees By A Guarantor or Escrow Agent. 

55. If at any time the Trustees are notified by an Escrow Agent appointed pursuant to a 

Performance Guarantee in Appendices D2, E2, F2, or G2, that the Escrow Agent intends to resign, 

then, unless the applicable Restoration Credit Seller provides a substitute performance guarantee 

mechanism that is acceptable to the Trustees no later than thirty (30) days prior to the impending 

resignation date, the Trustees may draw all funds in the Escrow Account established pursuant to 

the applicable Performance Guarantee at any time thereafter without any further notice to the 

applicable Restoration Credit Seller and hold such funds in a separate account or sub-account 

dedicated solely for holding the withdrawn escrow funds pending the establishment of a new 

escrow account acceptable to the Trustees.  If the Trustees issue an Exercise of Performance 

Guarantee pursuant to Paragraph 58 while funds are held in such an account or sub-account 

dedicated to holding withdrawn escrow funds, the Trustees may expend funds from such an 

account or sub-account in order to carry out the Exercise of Performance Guarantee until a new 

escrow account is established.  If a new escrow account acceptable to the Trustees is established, 

the Trustees shall deposit the then-current funds from the separate account or sub-account into the 

new escrow account.   

56. If the Trustees are notified by the issuer of a surety bond or letter of credit in 

Appendices D2, E2, F2, or G2 that the issuer intends to cancel such Performance Guarantee, and 

the applicable Restoration Credit Seller fails to provide a replacement financial assurance 

acceptable to the Trustees for that surety bond or letter of credit at least thirty (30) days prior to 

the cancellation date, the Trustees may demand and draw all funds guaranteed under such surety 

bond or letter of credit at any time thereafter without any further notice to the applicable 

Restoration Credit Seller and hold such funds in a separate account or sub-account dedicated solely 
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for holding the withdrawn funds guaranteed under such surety bond or letter of credit pending the 

establishment of a new surety bond or letter of credit acceptable to the Trustees.  If the Trustees 

issue an Exercise of Performance Guarantee pursuant to Paragraph 58 while funds are held in such 

an account or sub-account dedicated to holding withdrawn funds guaranteed under such surety 

bond or letter of credit, the Trustees may expend funds from such an account or sub-account in 

order to carry out the Exercise of Performance Guarantee until a new surety bond or letter of credit 

is established.  If a new surety bond or letter of credit acceptable to the Trustees is established, the 

Trustees shall deposit the then-current funds from the separate account or sub-account as directed 

by the Restoration Credit Seller. 

Exercise of Performance Guarantees. 

57. In the event the Trustees determine that a Restoration Credit Seller has failed to 

fulfill any obligation in accordance with the applicable Habitat Development Plan for which there 

is a Performance Guarantee, then the Trustees may issue a written notice (“Exercise of 

Performance Guarantee Notice”) to the Restoration Credit Seller.  Any Exercise of Performance 

Guarantee Notice issued by the Trustees will specify the grounds upon which such notice was 

issued and will provide the Restoration Credit Seller an opportunity to remedy the deficiencies 

specified in the Exercise of Performance Guarantee Notice.  That Notice will be provided as set 

forth in Section XIX (Notices and Submissions) and in the Performance Guarantee(s) 

corresponding to the obligation(s) identified in the Exercise of Performance Guarantee Notice.  

Any Exercise of Performance Guarantee Notice shall set a date by which the Restoration Credit 

Seller shall respond to that Notice, which may be as early as fifteen (15) business days from the 

Restoration Credit Seller’s receipt of that Notice.  The Exercise of Performance Guarantee Notice 

Case 3:23-cv-01603-YY    Document 4-1    Filed 11/01/23    Page 52 of 114



 

Restoration Credit Consent Decree 47 
 

shall include a reasonable schedule for completion of all actions required by that Notice, taking 

into account seasonal limitations and requirements for conducting the required actions.   

58. The Restoration Credit Seller shall remedy, to the Trustees’ satisfaction, the 

deficiencies set forth in any Exercise of Performance Guarantee Notice within the time(s) required 

by that Notice.  If a Restoration Credit Seller fails to comply with the Exercise of Performance 

Guarantee Notice, the Trustees may at any time thereafter exercise the corresponding Performance 

Guarantee(s) as the Trustees deem necessary (“Exercise of Performance Guarantee”) to complete 

the obligation(s) identified in the Exercise of Performance Guarantee Notice.  The Trustees will 

notify the applicable Restoration Credit Seller in writing if the Trustees determine that an Exercise 

of Performance Guarantee is warranted under this Paragraph.  Following an Exercise of 

Performance Guarantee, the Trustees may (a) use any and all funds obtained from such Exercise 

of Performance Guarantee to complete the obligation(s) identified the Exercise of Performance 

Guarantee Notice, and (b) in the case of performance bonds, direct the guarantor of the 

performance bond to complete the obligation(s) identified in the Exercise of Performance 

Guarantee Notice.  In addition, the Trustees may use their own funds to complete such obligations 

and may seek reimbursement of any such expended funds pursuant to the provisions of Paragraph 

66.  For any and all work conducted by the Trustees and their contractors pursuant to this 

Paragraph, the applicable Restoration Credit Seller shall provide the Trustees and their contractors 

with relevant information and access to the applicable Restoration Project Location as requested 

by the Trustees and their contractors, consistent with the access requirements in Paragraph 64. 

59. Except as specifically provided elsewhere in this Consent Decree, Restoration 

Credit Sellers may invoke the procedures set forth in Section X (Dispute Resolution), to dispute 

the Trustees’ Exercise of Performance Guarantee under Paragraphs 57-58.  However, 
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notwithstanding a Restoration Credit Seller’s invocation of such dispute resolution procedures, and 

during the pendency of any such dispute, the Trustees may in their sole discretion commence and 

continue an Exercise of Performance Guarantee under Paragraphs 57-58, including performance 

of associated work, until the earlier of (1) the date that the Restoration Credit Seller remedies, to 

the Trustees’ satisfaction, the deficiencies identified in the Exercise of Performance Guarantee 

Notice, or (2) a final decision in accordance with Section X (Dispute Resolution) requiring the 

Trustees to terminate such Exercise of Performance Guarantee.  Following either event, the 

Trustees shall cease obligating any further funds from the Performance Guarantee but shall not be 

required to repay any funds already obligated or spent by the Trustees. 

H. Restoration Credit Sellers Indemnification; Insurance 

60. Plaintiffs do not assume any liability by entering into this Consent Decree.  Each 

Restoration Credit Seller shall indemnify and hold harmless each of the Plaintiffs and/or their 

agents, employees and representatives from any and all damage claims or causes of action arising 

from negligent or other wrongful acts or omissions of the Restoration Credit Seller and/or its 

officers, employees, agents, contractors, subcontractors, representatives and any persons acting on 

their behalf or under their control in carrying out activities pursuant to this Consent Decree.  

Further, each Restoration Credit Sellers agrees to pay Plaintiffs all reasonable costs Plaintiffs incur, 

including but not limited to attorneys’ fees and other expenses of litigation and settlement, arising 

from or on account of claims made against  Plaintiffs based on negligent or other wrongful acts or 

omissions of the Restoration Credit Seller or its officers, employees, agents, contractors, 

subcontractors, representatives and any persons acting on its behalf or under its control, in carrying 

out activities pursuant to this Consent Decree.  None of the Plaintiffs shall be held out as a party 

to any contract entered into by or on behalf of a Restoration Credit Seller in carrying out activities 
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pursuant to this Consent Decree.  Neither any Restoration Credit Seller nor any contractor or 

representative of a Restoration Credit Seller shall be considered an agent of any Plaintiff, and each 

Restoration Credit Seller shall require any contractor hereafter retained by the Restoration Credit 

Seller to perform work in carrying out activities pursuant to this Consent Decree to affirmatively 

acknowledge that it is not acting as an agent of any Plaintiff. 

61.  Restoration Credit Sellers waive all claims against Plaintiffs for damages or 

reimbursement of any costs or for set-off of any payments made or to be made to Plaintiffs, arising 

from or on account of any contract, agreement, or arrangement between a Restoration Credit Seller 

and any person for performance of activities pursuant to this Consent Decree, including, but not 

limited to, claims on account of construction delays.  In addition, each Restoration Credit Seller 

shall indemnify and hold harmless Plaintiffs with respect to any and all claims for damages or cost 

reimbursement arising from or on account of any contract, agreement, or arrangement between the 

Restoration Credit Seller and any person for performance of activities pursuant to this Consent 

Decree, including, but not limited to, claims on account of construction delays.  

62. Plaintiffs shall give the applicable Restoration Credit Seller written notice of any 

claim for which one or more Plaintiffs plans to seek indemnification pursuant to Paragraphs 60 or 

61, and shall consult with the Restoration Credit Seller (including, but not limited to, responding 

to Restoration Credit Seller’s reasonable requests for information regarding any proposed 

settlement of that claim) prior to settling such claim. 

63.  No later than fifteen (15) days before commencing any work on a Restoration 

Project Location and until the Performance Period Completion Date, the applicable Restoration 

Credit Seller shall cause to be maintained comprehensive general liability insurance and 

automobile liability insurance with limits of five million dollars ($5,000,000), combined single 
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limit.  The Trustees shall be named additional insureds on any such policies with respect to all 

liability arising out of the activities performed by or on behalf of the applicable Restoration Credit 

Seller pursuant to this Consent Decree.  In addition, until the Performance Period Completion Date, 

each Restoration Credit Seller shall satisfy, or shall ensure that its contractors or subcontractors 

satisfy, all applicable laws and regulations regarding the provision of worker’s compensation 

insurance for all persons performing any work involved in implementing this Consent Decree.  No 

later than fifteen (15) days before commencing any work involved in implementing this Consent 

Decree, the applicable Restoration Credit Seller shall provide to the Trustees certificates of such 

insurance and copies of such insurance policies.  Restoration Credit Sellers shall resubmit such 

certificates and copies of policies each year on the anniversary of the Effective Date of this Consent 

Decree until the Performance Period Completion Date.  If a Restoration Credit Seller demonstrates 

by evidence satisfactory to the Trustees that any contractor or subcontractor maintains insurance 

equivalent to that described above, or insurance covering the same risks but in a lesser amount, 

then, with respect to that contractor or subcontractor, the Restoration Credit Seller need provide 

only that portion of the insurance described above that is not maintained by the contractor or 

subcontractor.  

I. Access to Information and Restoration Project Locations 

64.  Commencing upon the date of lodging of this Consent Decree, each Restoration 

Credit Seller shall take the steps necessary to ensure the Trustees and their representatives have 

access at all reasonable times to its Restoration Project Location and to any property under the 

control of Restoration Credit Sellers outside the Site to which access is required for the oversight 

or implementation of the Restoration Project.  Each Trustee shall have the authority to enter any 

Restoration Project Location at any reasonable time, subject to giving the applicable Restoration 
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Credit Seller notice forty-eight (48) hours in advance of entry; provided that advance notice is not 

required if the Trustees determine that immediate entry is needed to prevent, terminate, or mitigate 

a violation of this Consent Decree or where immediate action is otherwise required to address 

conditions on the Restoration Project Location.  Advance notice of entry may be given verbally by 

the Trustees but must be confirmed in writing by the Trustees prior to entry; such written 

confirmation may be electronic, including without limitation by text or email.  Trustees and their 

representatives shall have the authority to move about the Restoration Project Locations in a 

reasonable manner, including in compliance with all safety requirements, for the purposes of 

overseeing the implementation of the Restoration Projects, including, but not limited to: 

 a. Monitoring and assessing progress on the planning, development, 

maintenance and monitoring of any Restoration Project; 

 b. Verifying any data or information submitted to the Trustees; 

 c. Inspecting and copying records, operation logs, contracts or other 

documents maintained or generated by a Restoration Credit Seller or its contractors retained to 

perform work pursuant to a Habitat Development Plan;  

 d. Conducting such tests, investigations or sample collections as deemed 

necessary to monitor compliance with the applicable Habitat Development Plan, investigate or 

assess contamination at or near the Restoration Project Location, or to assist in further identifying 

and quantifying natural resource injuries requiring restoration actions and in planning and carrying 

out further restoration actions; and   

 e. Implementing work on a Restoration Project Location following an 

Exercise of Performance Guarantee. 
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65. The Trustees may direct any Restoration Credit Seller to use a camera, sound 

recording device, or other type of equipment already possessed by the Restoration Credit Seller to 

record the work done on, or conditions at, its Restoration Projects Site and provide copies of any 

such recordings to the Trustees, provided it is not otherwise privileged.  The Restoration Credit 

Seller may retain a copy of any such photographs or video recordings.  The Trustees may also use 

their own camera, sound recording device, or other type of equipment to record the work done on, 

or conditions at, any Restoration Projects Site, or to record indications of injury to natural 

resources. 

 J. Prepayment and Reimbursement of Trustees’ Restoration Implementation 
and Oversight Costs  

 

66. Each Restoration Credit Seller shall pay or reimburse all costs incurred by the 

Trustees in connection with implementing or overseeing the implementation of its Restoration 

Project, except for any costs disputed pursuant to Paragraph 68.  The Trustees shall provide 

Restoration Credit Sellers with an estimate of their expected projected costs for the upcoming year 

by January 15 of each year.  As set forth in the Habitat Development Plans, each Restoration Credit 

Seller shall provide forward funding for the Trustees’ expected costs relating to implementation 

and oversight of each Restoration Project for the coming year.   

67. After the Effective Date of this Consent Decree, by April 30 of each year, the 

Trustees shall provide each Restoration Credit Seller with an invoice setting forth the unreimbursed 

costs incurred by each Trustee during the prior calendar year relating to the applicable Restoration 

Project.  The final such invoice for each Restoration Project shall be provided by the Trustees in 

the year following the Performance Period Completion Date for that Restoration Project.   

68. Within sixty (60) days of receipt of the Trustees’ invoice for unreimbursed costs 

incurred during the prior year, each Restoration Credit Seller shall reimburse each Trustee for its 
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costs.  If a Restoration Credit Seller believes that any of the Trustees’ invoiced costs were not 

incurred in implementing and overseeing its Restoration Project or were unreasonable, that 

Restoration Credit Seller may invoke the Dispute Resolution provisions of Section X within sixty 

(60) days of receipt of the Trustees’ invoice as to the disputed costs only.  Any costs for which the 

Restoration Credit Seller does not invoke Dispute Resolution shall be paid within sixty (60) days 

of receipt of the Trustees’ invoice.  The Trustees’ costs may exceed the budgets in the Habitat 

Development Plans, but those budgets may be referenced in assessing the reasonableness of the 

Trustees’ costs. The final year for which the Trustees’ costs incurred in implementing and 

overseeing the Project shall be reimbursed by a Restoration Credit Seller shall be the calendar year 

following the Performance Period Completion Date for its Restoration Project. 

69. All forward funds to be paid to the Trustees pursuant to this Section shall be paid 

to the Portland Harbor Restoration Account.  All reimbursed funds paid to the Trustees pursuant 

to this Section shall be paid in accordance with the payment procedure set forth in Paragraph 72.  

Payments to the Portland Harbor Restoration Account shall be made via EFT pursuant to the 

current Department of the Interior Natural Resources Restoration Fund deposit and remittance 

procedures, which shall be provided to the Restoration Credit Seller by the Trustees with the 

estimate of their expected projected costs for the upcoming year as set forth in Paragraph 66. 

VIII.  COMPENSATION FOR, AND PAYMENT OF, COVERED NATURAL RESOURCE 
DAMAGES 

 
70. Within ninety (90) days of the Effective Date of this Consent Decree, each Settling 

Defendant shall purchase from Restoration Credit Sellers no fewer than the number of DSAY 

credits in the Restoration Projects identified in Appendix C for that Settling Defendant.  Within 

one hundred twenty (120) days of the Effective Date, each Settling Defendant and each Restoration 

Credit Seller shall provide written notice of these DSAY credit sales and purchases to the Trustees, 
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substantially similar to the form in Appendix H, in accordance with Section XIX (Notices and 

Submittals), referencing Portland Harbor NRDA, DOJ case number 90-11-2-06787/4, and the civil 

action number.  Upon receipt of each such notice, those purchased DSAY credits are hereby 

accepted by the Plaintiffs to resolve the liabilities of each Settling Defendant as set forth in this 

Consent Decree.  

71. Within ninety (90) days of the Effective Date, each Settling Defendant shall pay the 

sum specified for that Settling Defendant in Appendix C.  This sum shall be paid by FedWire 

Electronic Funds Transfer (“EFT”) to the U.S. Department of Justice account in accordance with 

current EFT procedures.  All payments received under this Paragraph shall be deposited in the 

Portland Harbor Restoration Account and shall be used, as determined jointly by the Trustees, for 

future assessment activities, for other actions to restore, replace, or acquire the equivalent of the 

natural resources and resource services injured or lost in the Portland Harbor Natural Resource 

Damages Assessment Area, and to reimburse costs incurred by the Trustees.  Payments shall be 

made in accordance with instructions provided to Settling Defendants by the Financial Litigation 

Unit of the U.S. Attorney's Office in the District of Oregon.  Any payments received by the 

Department of Justice after 4:00 p.m. Eastern Standard Time shall be credited on the next business 

day.  Each Settling Defendant shall provide at least five (5) days’ notice to the Financial Litigation 

Unit before making the transfer.   

72. Within 210 days after the Effective Date, the Trustees shall provide each Settling 

Defendant with a bill requiring payment of general interim Path C costs incurred by the Trustees 

from April 1, 2020, through the Effective Date of the Consent Decree.  In addition, the costs of 

accounting for the general interim costs after the Effective Date shall be included in the general 

interim costs.  The bills sent to each Settling Defendant shall be accompanied by documentation 
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of the Trustees’ general interim costs in the same format and level of detail as the documentation 

previously provided to the Settling Defendants of the Trustees’ general past costs through March 

31, 2020.   The amount of general interim costs billed to each Settling Defendant will be each 

Settling Defendant’s per capita share of the general interim costs, which shall be calculated as the 

total amount of general interim costs divided by the total number of PRPs participating in the Path 

C settlement process as of March 20, 2023, which is the date this Consent Decree was transmitted 

to the Settling Defendants for their signatures. 

 a.  Each Settling Defendant shall pay its share of general interim costs within 

ninety (90) days of receipt of a bill from the Trustees for those costs.  Prior to making this payment, 

any Settling Defendant may request a meeting with the Trustees if the Settling Defendant believes 

that the amount of billed costs is in error.  Following any such meeting, the Trustees may send 

corrected bills for general interim costs to the Settling Defendants if they determine, in their sole 

and unreviewable discretion, that the amounts in the original bills were in error.  Any costs incurred 

by the Trustees in correcting bills shall not be added to the corrected bills. 

 b. Payments to NOAA and the U.S. Department of the Interior shall be made 

by EFT to the U.S. Department of Justice account in accordance with current EFT procedures.  

Payments shall be made in accordance with instructions provided to each Settling Defendant by 

the Financial Litigation Unit of the U.S. Attorney's Office in the District of Oregon.  Any payments 

received by the Department of Justice after 4:00 p.m. Eastern Standard Time shall be credited on 

the next business day.  Each Settling Defendant shall provide at least five (5) days-notice to the 

Financial Litigation Unit before making the transfer. 

 Trustee:   National Oceanic and Atmospheric Administration 
 Interim Cost Amount:  As shown on interim cost bill sent by Trustees 
 
 Trustee:   U.S. Department of the Interior 
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 Interim Cost Amount:  As shown on interim cost bill sent by Trustees 
 
 c. Payments to the other Trustees shall be made by EFT or certified checks, 

as indicated in this sub-paragraph for each Trustee, in the amounts indicated for each Trustee.  

Payments by EFT shall be made in accordance with instructions provided to each Settling 

Defendant by each Trustee.  Any payments received by a Trustee after 4:00 p.m. Eastern 

Standard Time shall be credited on the next business day.  Each Settling Defendant shall provide 

at least five (5) days-notice to a Trustee before making the transfer.  Payments made by certified 

check shall bear the notation “[Settling Defendant] - Portland Harbor Assessment Costs,” and 

shall be made payable and addressed as indicated below: 

 Trustee:   State of Oregon 
 Payment method:  EFT 
 
 Trustee: Confederated Tribes of the Grand Ronde Community of 

Oregon  
 Payment method:  EFT 
 
 Trustee:   Confederated Tribes of Siletz Indians 
 Payment method: EFT 
 
 Trustee: Confederated Tribes of the Umatilla Indian Reservation 
 Payment method:  EFT 
 
 Trustee: Confederated Tribes of the Warm Springs Reservation of 

Oregon  
 Payment method:  Certified check with note “For Portland Harbor” 
 Address:  Attn:  Cash Management 
     PO Box C 
     Warm Springs, OR 97761 
 
 Trustee:   Nez Perce Tribe 
 Payment method: EFT 

 
73.  After the Effective Date, and concurrently with issuing the bills described in 

Paragraph 72, the Trustees shall provide each Settling Defendant with a summary of each Trustee’s 

Path C costs that are specific to that Settling Defendant’s participation in the Path C settlement 
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process.  The costs of accounting for these party-specific Path C costs shall be included in each 

Settling Defendant’s party-specific Path C costs.  The total amount of these party-specific costs 

for each Settling Defendant will be offset by the forward-funding payments that each Settling 

Defendant has made to the Trustees for these party-specific costs.  Where a Settling Defendant’s 

forward funding payments to the Trustees for these party-specific costs exceeds the Trustees’ 

actual costs, the remaining balance will be refunded to that Settling Defendant.  Where a Settling 

Defendant’s forward funding payments to the Trustees for these party-specific costs are less than 

the Trustees’ actual costs, the Trustees shall send the Settling Defendant a bill for the unpaid 

balance.  Payment of such unpaid balances shall be made by each Settling Defendant within ninety 

(90) days of receiving a bill from the Trustees.  Such payments shall be made using the payment 

instructions in Paragraphs 72(b) and 72(c). 

74. At the time of each payment each Settling Defendant shall send notice in accordance 

with Section XIX (Notices and Submissions) that payment has been made.  Such notice will 

reference Portland Harbor NRDA, DOJ case number 90-11-2-06787/4, and the civil action 

number. 

IX.  FORCE MAJEURE 

75. “Force majeure,” for purposes of Restoration Credit Sellers’ obligations under this 

Consent Decree, is defined as any event arising from causes beyond a Restoration Credit Seller’s 

control (including the control of the Restoration Credit Seller’s contractors and sub-contractors, 

and any other entity controlled by that Restoration Credit Seller) that delays or prevents the 

performance of any obligation under this Consent Decree despite the Restoration Credit Seller’s 

best efforts to fulfill the obligation.  The requirement that Restoration Credit Seller exercise “best 

efforts to fulfill the obligation” includes using best efforts to anticipate any potential force majeure 
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event and use best efforts to address the effects of any potential force majeure event (1) as it is 

occurring and (2) following the potential force majeure event, such that the delay is minimized to 

the greatest extent possible.  “Force majeure” does not include financial inability to fulfill the 

obligation.  The requirement that Restoration Credit Sellers exercise “best efforts to fulfill the 

obligation” also includes, where necessary, the filing of legal actions to compel contract 

performance in accordance with the design and schedule approved by the Trustees herein. 

 a. If any event occurs or has occurred that may delay the performance of any 

obligation of a Restoration Credit Seller under this Consent Decree, whether or not caused by a 

force majeure event, the applicable Restoration Credit Seller shall notify the Trustees within (a) 

fourteen (14) days from the date when the Restoration Credit Seller first knew that the event might 

cause a delay, or (b) in the case of a disaster of significant severity and magnitude that causes 

extensive and widespread damage to the Restoration Project and to infrastructure and 

communications in the surrounding area, the date on which the Restoration Credit Seller is 

reasonably able to notify the Trustees.  Within thirty (30) days after notifying the Trustees, the 

Restoration Credit Seller shall provide a written explanation and description of the reasons for the 

delay; the anticipated duration of the delay; all actions taken or to be taken to prevent or minimize 

the delay; a schedule for implementation of any measures to be taken to prevent or mitigate the 

delay or the effect of the delay; and the rationale for attributing such delay to a force majeure event 

(if the notifying Restoration Credit Seller intends to assert such a claim).  A notifying Restoration 

Credit Seller shall include with any notice all available documentation supporting its claim that the 

delay was attributable to a force majeure event.  Failure to comply with the above requirements 

will preclude a Restoration Credit Seller from asserting any claim of force majeure for that event. 
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 b. If the Trustees agree that the delay or anticipated delay is attributable to a 

force majeure event, the Trustees (or if the extension exceeds one year, the Plaintiffs) will extend 

the time for performance of the obligations under this Consent Decree that are affected by the force 

majeure event for such time as is necessary.  An extension of the time for performance of the 

obligations affected by the force majeure event shall not, of itself, extend the time for performance 

of any other obligation.  If the Trustees do not agree that the delay or anticipated delay has been or 

will be caused by a force majeure event, the Trustees will notify the Restoration Credit Seller in 

writing of their decision. 

 c. If a Restoration Credit Seller elects to invoke the Dispute Resolution 

procedures set forth in Section X regarding a claimed force majeure event, it shall do so no later 

than thirty (30) days after receipt of the Trustees’ notice of disagreement.  In any such proceeding, 

the Restoration Credit Seller shall have the burden of demonstrating by a preponderance of the 

evidence that the delay or anticipated delay has been or will likely be caused by a force majeure 

event, that the duration of the delay or the extension sought was or will be warranted under the 

circumstances, that the Restoration Credit Seller exercised best efforts to fulfill the obligation in 

question, that best efforts were exercised to avoid and mitigate the effects of the delay, and that the 

Restoration Credit Seller complied with the requirements of this Paragraph.  If the Restoration 

Credit Seller carries this burden, the delay at issue shall be deemed not to be a violation by the 

Restoration Credit Seller of the affected obligation of this Consent Decree. 

X.  DISPUTE RESOLUTION 

76. Unless otherwise expressly provided for in this Consent Decree, the Dispute 

Resolution procedures of this Section shall be the exclusive mechanism to resolve disputes 

between the Trustees and the Restoration Credit Sellers arising under or with respect to this 
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Consent Decree.  This Dispute Resolution Section does not apply to disputes between the Trustees 

and Settling Defendants, to disputes between Settling Defendants and Restoration Credit Sellers, 

or to disputes between the Trustees and Restoration Credit Sellers that are expressly excluded in 

this Consent Decree from Dispute Resolution. 

77. Any dispute subject to Dispute Resolution which arises under or with respect to this 

Consent Decree shall in the first instance be the subject of informal negotiations between the 

Trustees and the applicable Restoration Credit Seller.  The period for informal negotiations shall 

not exceed thirty (30) days from the time the dispute arises, unless the Trustees and the applicable 

Restoration Credit Seller agree otherwise in writing.  The dispute shall be considered to have arisen 

when the Trustees send a Restoration Credit Seller a written notice specifying the nature of the 

dispute and requested relief (“Notice of Dispute”), or when a Restoration Credit Seller sends the 

Trustees a written Notice of Dispute if that occurs earlier. 

 78. a. If the Trustees and the Restoration Credit Seller cannot resolve it by 

informal negotiations within thirty (30) days as set forth under the preceding Paragraph or within 

such longer period as the Trustees and the Restoration Credit Seller agree in writing, then the 

position advanced by the Trustees shall be considered binding unless, within thirty (30) days after 

the conclusion of the  thirty (30) day informal negotiation period (i.e., sixty (60) days after the date 

of the Notice of Dispute), or some longer period if the Trustees and the Restoration Credit Seller 

have agreed in writing to extend the period, the Restoration Credit Seller invokes the formal dispute 

resolution procedures of this Section by providing to the Trustees a written Statement of Position 

on the matter in dispute, including, but not necessarily limited to, any factual data, analysis or 

opinion supporting that position and any supporting documentation relied upon by the Restoration 

Credit Seller.  
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 b. Within sixty (60) days after receipt of the Restoration Credit Seller’s 

Statement of Position, the Trustees shall provide to the Restoration Credit Seller their written 

Statement of Position, including, but not necessarily limited to, any factual data, analysis or 

opinion supporting that position and all supporting documentation relied upon by the Trustees.  

Within thirty (30) days after receipt of the Trustees’ Statement of Position, the Restoration Credit 

Seller may submit a Reply.   

 c. The Trustees shall exercise best efforts to issue a Final Determination within 

sixty (60) days of receipt of Restoration Credit Seller’s Reply.  If no Reply is submitted, the 

Trustees may, at their option, adopt their Statement of Position as the Final Determination. 

 d. An administrative record of the dispute shall be maintained by the Trustees 

and shall contain the Final Determination and all Statements of Position and rebuttal(s), including 

supporting documentation, submitted pursuant to this Section. 

 e. The Trustees’ Final Determination shall be binding upon the Restoration 

Credit Seller unless, within thirty (30) days after receipt of the Trustees’ Final Determination, the 

Restoration Credit Seller files with the Court and serves on the parties in accordance with Section 

XIX (Notices and Submissions) a motion for judicial review of the decision setting forth the matter 

in dispute, the efforts made by the parties to resolve it, the relief requested, and the schedule, if 

any, within which the dispute must be resolved to ensure orderly implementation of the Consent 

Decree.  The motion shall also include any supporting factual data, analysis, opinion, or 

documentation.  The Trustees may file a response to the Restoration Credit Seller’s motion, and 

the Restoration Credit Seller may file a reply, in accordance with the schedule set forth in the Local 

Rules for the District of Oregon.  The foregoing sentence notwithstanding, the Trustees and 

Restoration Credit Sellers acknowledge that disputes may arise that require judicial resolution on 
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an expedited basis.  In such cases, the Trustees and the applicable Restoration Credit Seller shall 

agree on an expedited schedule or, absent prompt agreement, the Trustees or the applicable 

Restoration Credit Seller may petition the Court for the imposition of an expedited schedule. 

 f. The Court may rule based on the administrative record (including the 

Trustees’ Statement of Position), with or without oral argument, and shall uphold the Trustees’ 

Statements of Position or its resolution of the dispute unless it is arbitrary, capricious, or otherwise 

not in accordance with law.  For disputes consisting of a claim that the Trustees have unreasonably 

delayed a decision they are required to make, the standard of review shall be whether the Trustees’ 

delay was unreasonable in light of the circumstances in the administrative record. 

 g. Except as expressly stated elsewhere in this Consent Decree, any matter 

subject to dispute resolution shall be reviewable by this Court.   

79. The invocation of Dispute Resolution procedures under this Section shall not 

extend, postpone, or affect in any way any obligation of Settling Defendants or Restoration Credit 

Sellers under this Consent Decree, not directly in dispute, unless the Trustees or the Court agree 

otherwise.  Stipulated penalties with respect to the disputed matter shall continue to accrue, but 

payment otherwise required under Section XII shall be stayed pending resolution of the dispute.  

Notwithstanding the stay of payment, stipulated penalties shall continue to accrue from the first 

day of noncompliance with any applicable provision of this Consent Decree.  In the event that the 

Restoration Credit Seller does not prevail on the disputed issue, stipulated penalties shall be 

assessed and paid as provided in Sections XII.  In the event that the Restoration Credit Seller does 

not prevail on the disputed issue, the Trustees may, at their discretion and in lieu of stipulated 

penalties, request disbursement of the Performance Guarantee relating to the obligation in dispute, 

provided that the subject dispute relates to Restoration Credit Seller’s failure to perform project 
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construction, operation and maintenance,  adaptive management, or lamprey monitoring of  its 

Restoration Project in accordance with the Habitat Development Plan. 

XI.  INTEREST ON LATE PAYMENTS 

80. If  a Settling Defendant  fails  to  make  any  payment  required under Paragraphs 70-73 

by the due date, interest shall be assessed at the rate specified for interest on investments of the EPA 

Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded annually on October 

1 of each year in accordance with 42 U.S.C. § 9607(a).  The applicable rate of interest is the rate 

in effect at the time the interest accrues.  The rate of interest is subject to change on October 1 of 

each year.  Interest will begin to accrue beginning on the payment due date and shall continue to 

accrue on the unpaid payment balance through the date that full payment is received. 

XII.  STIPULATED PENALTIES 

81. a. If a Settling Defendant fails to make a payment or complete any other action 

required of it under Section VIII (Compensation For, And Payment Of, Covered Natural Resource 

Damages) by the required date, the Settling Defendant shall be in violation of this Consent Decree and 

shall be liable for stipulated penalties, in addition to the Interest required by Paragraph 80.   

 b. A Restoration Credit Seller shall be liable for stipulated penalties for the 

following:  

 failure to comply with a written notice sent by the Trustees pursuant to Paragraph 

34;  

 failure to timely record or arrange to have recorded any of the deed restrictions or 

conservation easements required pursuant to Paragraph 36;  

 failure to timely submit a Notice of Completion of Long-Term Stewardship 

Transition Obligations in accordance with Paragraph 38;  
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 failure to comply with a Notice of Long-Term Stewardship Transition Deficiencies 

sent to it by the Trustees pursuant to Paragraphs 38-40 within the time period(s) specified in such 

Notice;  

 failure to provide timely notice of a Non-NRD Sale, in violation of Paragraph 46; 

 failure to maintain, or unauthorized cancellation of, a required Performance 

Guarantee, except as authorized pursuant to Paragraphs 53-54; and  

 failure to pay Trustee costs pursuant to Paragraphs 66 and 68. 

 c. For the first two weeks that a Settling Defendant or Restoration Credit Seller (for 

purposes of this Paragraph, “non-compliant Party”) fails to comply with any requirement in the Consent 

Decree referenced in Subparagraph a or b of this Paragraph, the non-compliant Party shall pay a 

stipulated penalty in the amount of $1,000 per week.  Where the delay extends beyond the second week, 

the non-compliant Party shall pay a stipulated penalty for each additional day of noncompliance in the 

amount of $750 per day.  For purposes of this Subparagraph, a week shall equal a continuous period of 

seven (7) days.  Nothing in this Consent Decree prevents the simultaneous accrual of separate penalties 

for separate violations of this Consent Decree.  

 d. All penalties shall begin to accrue on the day after compliance is due or the day 

after the violation begins, and all penalties shall continue to accrue until compliance with the applicable 

requirement is achieved.  For failures to comply with a notice referenced in Subparagraph b., compliance 

is due on the dates specified in the notice.  Following the Trustees’ determination that a non-compliant 

Party has failed to comply with a requirement of the Consent Decree and is liable for stipulated penalties, 

the Trustees may send the non-compliant Party written notification of the noncompliance and a written 

demand for payment of the penalties.  However, penalties shall accrue as provided in this Subparagraph 
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and Subparagraph c. regardless of whether the Trustees have notified the non-compliant Party of the 

violation or made a demand for payment. 

 e. Payments of stipulated penalties under this Paragraph shall be allocated and 

made as follows:  25% of the total to the United States; 12.5 % of the total to the State; 12.5% of the total 

to the Confederated Tribes of the Umatilla Indian Reservation; 12.5% of the total to the Confederated 

Tribes of the Grand Ronde Community of Oregon; 12.5% of the total to the Confederated Tribes of the 

Warm Springs Reservation of Oregon; 12.5% of the total to the Nez Perce Tribe; and 12.5% to the 

Confederated Tribes of Siletz Indians.  Payments under this Paragraph shall be made using the procedures 

in Paragraph 72. 

 f. All penalties accruing under this Paragraph shall be due and payable within thirty 

(30) days of receipt by the non-compliant Party from the Trustees of a demand for payment of the 

penalties.  

 g. Restoration Credit Sellers may dispute the Trustees’ right to the penalties 

identified under Subparagraph a above by invoking the procedures of Section X (Dispute Resolution).  If 

a Restoration Credit Seller invokes the procedures of Section X (Dispute Resolution), penalties shall 

continue to accrue as provided elsewhere in this Paragraph during any dispute resolution period, but need 

not be paid until the following:  

  (i). If the dispute is resolved by agreement or by a decision of the Trustees 

that is not appealed to this Court, accrued penalties determined to be owing shall be paid to the Trustees 

within  fifteen (15) days of the agreement or the Restoration Credit Seller’s receipt of the Trustees’ 

decision or order;  

  (ii). If the dispute is appealed to this Court and the Trustees prevail in whole 

or in part, the Restoration Credit Seller shall pay all accrued penalties determined by the Court to be owed 
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to the Trustees within sixty (60) days of receipt of the Court’s decision or order, except as provided in 

Subparagraph (iii) below;  

  (iii). If the District Court’s decision is appealed by any Party, the Restoration 

Credit Seller shall pay all accrued penalties determined by the District Court to be owing to the Trustees 

into an interest-bearing escrow account within sixty (60) days of receipt of the Court’s decision or order.  

Penalties shall be paid into this account as they continue to accrue, at least every sixty (60) days.  Within 

fifteen (15) days of receipt of the final appellate court decision, the escrow agent shall pay the balance of 

the account to the Trustees as described in Paragraph 72 or to the Restoration Credit Seller to the extent 

that they prevail on appeal.  If the final appellate decision awards the Trustees any stipulated penalties 

not included in the District Court order, the non-compliant Party shall pay those additional amounts 

within thirty (30) days of receipt of the final decision. 

 h. If a non-compliant Party fails to pay stipulated penalties when due, Plaintiffs may 

institute proceedings in this Court to collect the penalties, as well as interest.  The non-compliant Party 

shall pay interest on the unpaid balance as provided in Paragraph 80. The payment of penalties shall not 

alter in any way the non-compliant Party’s other obligations under this Consent Decree. 

 i. If Plaintiffs bring a motion or a separate action in court to enforce this Consent 

Decree and prevail, Plaintiffs shall be entitled to recover from the non-compliant Party all costs and 

expenses of such motion or action, including, but not limited to, costs of attorney time. 

 j. Payments made under this Section are in addition to any other remedies or 

sanctions available to Plaintiffs by virtue of the failure of the non-compliant Party to comply with the 

requirements of this Consent Decree, except in the event that Trustees elect to exercise a Performance 

Guarantee pursuant to Section VII.  If the Trustees elect to exercise a Performance Guarantee, the 
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Trustees will not enforce the stipulated penalties to the extent the stipulated penalties are assessed on the 

same basis as the exercise of the Performance Guarantee. 

 k. Notwithstanding any other provision of this Section, each Plaintiff may, in its 

unreviewable discretion, waive payment of any portion of the stipulated penalties payable to that Plaintiff 

that have accrued pursuant to this Consent Decree.  Payment of stipulated penalties does not excuse the 

non-compliant Party from complete performance of the obligations in Section VIII (Compensation For, 

And Payment Of, Covered Natural Resource Damages) or from performance of any other requirement 

of this Consent Decree.  

XIII.  COVENANT NOT TO SUE BY PLAINTIFFS 

82. Except as specifically provided in Sections XIV (Reservations of Rights) and 

XV (Additional Reservation For Unknown Conditions Or Information) below, Plaintiffs covenant 

not to sue or to take administrative action against Settling Defendants to recover Covered Natural 

Resource Damages as defined in Paragraph 3(d).  This covenant not to sue will take effect for 

each Settling Defendant upon completion of all of its obligations under Section VIII (Compensation 

For, And Payment Of, Covered Natural Resource Damages).  This covenant not to sue is conditioned 

for each Settling Defendant upon the satisfactory performance by each Settling Defendant of its 

obligations under this Consent Decree.  This covenant not to sue extends only to Settling 

Defendants and their respective heirs, successors, and assigns and does not extend to any other 

person. 

XIV.  RESERVATIONS OF RIGHTS 

83. Plaintiffs reserve, and this Consent Decree is without prejudice to, all rights against 

Settling Defendants with respect to all matters not expressly included within the Covenant Not to 

Sue by Plaintiffs in Paragraph 82.  Notwithstanding any other provision of this Consent Decree, 
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Plaintiffs reserve, and this Consent Decree is without prejudice to, all rights against Settling 

Defendants with respect to: 

 a. Liability for failure of a Settling Defendant to meet a requirement of this 

Consent Decree; 

 b. Liability for damages to natural resources (including assessment costs) as 

defined in 42 U.S.C. §§ 9601(6) & (16) that are not expressly included within the Covenant 

Not to Sue by Plaintiffs in Section XIII; 

 c. Liability for costs of response incurred or to be incurred by any of the 

Plaintiffs under Sections 107 or 113 of CERCLA, 42 U.S.C. §§ 9607 or 9613, or any other 

applicable federal or state law; 

 d. Liability under Section 107(a)(4)(D), 42 U.S.C. § 9607(a)(4)(D), for costs 

of any health assessment or health effects study carried out under 42 U.S.C. § 9604(i); 

 e. Liability for damages to natural resources (including assessment costs), as 

defined in 42 U.S.C. §§  9601(6) & (16), (i) resulting from new releases of hazardous 

substances or new discharges of pollutants in the Portland Harbor Natural Resource 

Damage Assessment Area after the Effective Date of this Consent Decree from a Settling 

Defendant’s properties identified in Appendix A, or (ii) resulting from, or arising out of, a 

Settling Defendant’s transportation, treatment, storage, or disposal, or the arrangement for 

the transportation, treatment, storage, or disposal of hazardous substances at or in 

connection with the Portland Harbor Natural Resource Damage Assessment Area after the 

Effective Date of this Consent Decree; 
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 f. Liability for injunctive relief or administrative order enforcement, including 

the performance of removal or remedial actions, under Section 106 of CERCLA, 42 U.S.C. 

§ 9606, or any other applicable federal or state law; and 

 g. Criminal liability to the United States or State. 

84. The State’s joinder to this Consent Decree is solely in its capacity as a trustee for 

natural resources and constitutes a limited waiver of the State’s Eleventh Amendment immunity 

for the sole and limited purpose of enforcing the terms of this Consent Decree.  This Consent 

Decree shall not act as a general waiver, and the State does not, by joining in this Consent Decree, 

waive immunity from private party claims, including contribution claims, in federal court for 

CERCLA response costs arising from the Portland Harbor Superfund Site.   

XV.  ADDITIONAL RESERVATION FOR UNKNOWN CONDITIONS OR 
INFORMATION 

 

85. Notwithstanding any other provision of this Consent Decree, Plaintiffs reserve, and 

this Consent Decree is without prejudice to, the right to institute proceedings against Settling 

Defendants in this action or in a new action for: Covered Natural Resource Damages if conditions, 

factors or information in the Portland Harbor Natural Resource Damage Assessment Area, not 

known to the Trustees as of the Effective Date of this Consent Decree, are discovered that, together 

with any other relevant information, indicates that there is injury to, destruction of, loss of and/or 

loss of use of natural resources of a type unknown, or of a magnitude significantly greater than 

was known, to the Trustees as of the Effective Date.   For purposes of this Paragraph, information 

known to the Trustees shall consist of any information in the files of, or otherwise in the possession 

of, any one of the individual Trustees, or their contractors or consultants who worked on the 

Trustees’ natural resource damage assessment, including the Path C liability allocation projects, 

as of the Effective Date of this Consent Decree.  Natural resource damages arising from re-
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exposure, resuspension or migration of hazardous substances or pollutants by natural causes or as 

a result of the future implementation of a remedial action performed in accordance with an order 

by or consent decree with U.S. EPA, in the Portland Harbor Natural Resource Damage Assessment 

Area shall not create a basis for action by the Trustees under this Paragraph; provided, however, 

that this limitation shall not apply to any Settling Defendant(s) where the re-exposure, resuspension 

or migration of hazardous substances or pollutants is the result of negligence occurring after the 

Effective Date by such Settling Defendant(s) or employees, contractors, or agents of such Settling 

Defendant(s). 

XVI.  COVENANT NOT TO SUE BY SETTLING DEFENDANTS 

86. Settling Defendants covenant not to sue and agree not to assert any claims or causes of 

action against the United States, the State, the Confederated Tribes of the Grand Ronde Community 

of Oregon, the Confederated Tribes of Siletz Indians, the Confederated Tribes of the Umatilla 

Indian Reservation, the Confederated Tribes of the Warm Springs Reservation of Oregon, and the 

Nez Perce Tribe or their contractors or employees, relating to Covered Natural Resource 

Damages and this Consent Decree. 

87. Settling Defendants agree not to sue any other person for Covered Natural 

Resource Damages.  Settling Defendants retain the right to assert and pursue all such claims and 

positions against any person in the event such person first asserts, and for so long as such person 

pursues, any claim or cause of action against Settling Defendants relating to Covered Natural 

Resource Damages.  Settling Defendants further agree not to challenge, object to, or oppose any 

other consent decree resolving Covered Natural Resource Damages.  Nothing in this Paragraph 

shall operate to waive or release any claim by a Settling Defendant under any contract of insurance 

against any person or entity not a Party to this Consent Decree.  Nothing in this Paragraph shall 
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operate to waive or release any claim or action by a Settling Defendant for costs they incurred or 

will incur that are not within the definition of Covered Natural Resource Damages. 

XVII.  EFFECT OF SETTLEMENT/CONTRIBUTION PROTECTION 

88. Nothing in this Consent Decree shall be construed to create any rights in, or grant any 

cause of action to, any person not a Party to this Consent Decree.  Except as stated in Paragraphs 

82, 86, and 87 above, each of the Parties expressly reserves any and all rights, defenses, claims, 

demands, and causes of action they each may have with respect to any matter, transaction, or 

occurrence relating in any way to Portland Harbor against any person not a Party hereto.  Nothing 

in this Consent Decree diminishes the right of the United States, pursuant to Section 113(f)(2) and 

(3) of CERCLA, 42 U.S.C. § 9613(f)(2)-(3), to pursue any such persons to obtain additional relief 

(including response action, response costs, and natural resource damages) and to enter into 

settlements that give rise to contribution protection pursuant to Section 113(f)(2). 

89. The Settling Parties agree, and by entering this Consent Decree this Court finds, 

that this settlement constitutes a judicially-approved settlement for purposes of Section 113(f)(2) 

of CERCLA, 42 U.S.C. § 9613(f)(2), and ORS 465.325(6)(b), and that Settling Defendants are 

entitled, as of the Effective Date of this Consent Decree, to protection from contribution actions or 

claims as provided by Section 113(f)(2) and ORS 465.325(6)(b), or as may be otherwise provided 

by law, for Covered Natural Resource Damages; provided, however, that if Plaintiffs exercise their 

rights under the reservations in Section XIV or Section XV, other than in Paragraphs 83(a) (failure 

to satisfy a requirement of this Consent Decree) and 83(g) (criminal liability), the contribution 

protection afforded by this Consent Decree will no longer include those matters that are within 

the scope of the exercised reservation. 
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90. In any subsequent administrative or judicial proceeding initiated by Plaintiffs for 

injunctive relief, recovery of response costs, or other appropriate relief other than Covered Natural 

Resource Damages, Settling Defendants shall not assert, and shall not maintain, any defense or claim 

based upon the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim preclusion, 

claim-splitting, or other defenses based upon any contention that the claims raised by Plaintiffs in the 

subsequent proceeding were or should have been brought in the instant case; provided, however, that 

nothing in this Paragraph affects the enforceability of the covenants not to sue set forth in Paragraphs 82, 

86, and 87. 

91. The Settling Parties agree that they will not cite or use this settlement or the Path C NRD 

allocation results in any forum as evidence of liability for remedial action or response costs.  Nor shall 

the Settling Parties cite or use this settlement or the Path C NRD allocation results to contend that they 

are relevant to, or determinative of, their share of remedial action or response costs, including but not 

limited to in any allocation of liability conducted by or among the Settling Parties or other PRPs or in any 

judicial or administrative proceeding concerning remedial action or response costs, except in rebuttal to 

another PRP’s use of the Path C NRD allocation results.  The Settling Parties further agree that they will 

not use this settlement (including the terms of this Consent Decree and the basis for the compromise 

contained in other documents filed in this action in support of this Consent Decree) in any other forum, 

whether in litigation, administrative proceedings, formal or informal negotiations, or otherwise, to 

resolve, attempt to resolve, or in any way influence the resolution of, other claims between Plaintiffs and 

Settling Defendants; provided, however, that this provision does not limit the Settling Parties from using 

otherwise available factual information referenced in documents filed in support of this Consent Decree 

or submitted or used in the Path C Process.  The restriction in the preceding sentence applies to, but is 

not limited to, claims that the United States (on behalf of the United States Environmental Protection 
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Agency) and the State may have against Settling Defendants under CERCLA, the Resource Conservation 

and Recovery Act (“RCRA”), 42 U.S.C. § 6901, et seq., CWA, OPA, or Oregon law.  The Settling Parties 

may use this Consent Decree, and other documents filed in this action in support of this Consent Decree, 

to defend the terms of this Consent Decree, or in any forum as evidence of the settlement reached herein 

and the basis therefore. 

XVIII.  RETENTION OF RECORDS 

92. Until ten (10) years after the entry of this Consent Decree, each Settling Defendant shall 

preserve and retain all non-identical copies of records, reports, or information, including that in electronic 

form (hereinafter referred to as “Records”), now in its possession, custody, or control, or that come into 

its possession, custody, or control, that relate in any manner to the liability of Settling Defendants or any 

person under CERCLA with respect to the Site, notwithstanding any record retention, or similar, policy 

of Settling Defendants or Settling Defendants’ agents, advisors or consultants providing otherwise.  Until 

ten (10) years after each Restoration Credit Seller’s receipt of the Trustees’ notification pursuant to 

Paragraph 28 or 30 (Determination of Completion of Vegetation and Habitat Development and 

Monitoring Obligations), that Restoration Credit Seller shall preserve and retain all Records now in its 

possession, custody, or control, or that come into its possession, custody, or control, that relate in any 

manner to the performance of its Habitat Development Plan; provided, however, that each Restoration 

Credit Seller (and its contractors and agents) must respectively retain, in addition, copies of all data 

generated during the performance of the Habitat Development Plans and not contained in the 

aforementioned documents required to be retained.   

93. After the conclusion of the document retention periods in the preceding Paragraph, 

Settling Defendants and Restoration Credit Sellers each shall notify the Trustees at least ninety (90) days 

prior to the destruction of any such Records, and, upon request by the Trustees, Settling Defendants or 
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Restoration Credit Sellers shall deliver any such Records to the Trustees.  Settling Defendants and 

Restoration Credit Sellers may assert that certain Records are privileged under the attorney-client 

privilege or any other privilege recognized by federal law.  If Settling Defendants or Restoration Credit 

Sellers asserts such a privilege, they shall provide Trustees with the following: (1) the title of the Record; 

(2) the date of the Record; (3) the name, title, affiliation (e.g., company or firm), and address of the author 

of the Record; (4) the name and title of each addressee and recipient; (5) a description of the subject of 

the Record; and (6) the privilege asserted.  If a claim of privilege applies only to a portion of a Record, 

the Record shall be provided to Plaintiff(s) in redacted form to mask the privileged information only.  

Settling Defendants and Restoration Credit Sellers shall retain all Records that they claim to be privileged 

until the Trustees have had a reasonable opportunity to dispute the privilege claim and any such dispute 

has been resolved in the Settling Defendant’s or Restoration Credit Seller’s favor.  However, no Records 

created or generated pursuant to the requirements of this Consent Decree shall be withheld on the 

grounds that they are privileged or confidential. 

94. Each Settling Defendant certifies individually that, to the best of its knowledge and belief, 

after thorough inquiry, it has not altered, mutilated, discarded, destroyed or otherwise disposed of any 

Records (other than identical copies) relating to its potential liability regarding the Site since the earliest 

notification of potential liability by any Trustee. 

XIX.  NOTICES AND SUBMISSIONS 

95. Whenever notice is required to be given or a document is required to be sent by one 

Party to another under the terms of this Consent Decree, it will be directed to the individuals at the 

addresses specified below, unless those individuals or their successors give notice of a change to 

the other Parties in writing; provided, however, that this written notice requirement does not apply 

where the Consent Decree specifically provides for notice by verbal or electronic means.  Written 
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notice as specified constitutes complete satisfaction of any written notice requirement of the Consent 

Decree for Plaintiffs, Trustees, Settling Defendants, and Restoration Credit Sellers. 

As to the United States and as to DOJ: 

Chief, Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Washington, D.C.  20044-7611 
(DJ # 90-11-2-06787/2) 
 
As to NOAA: 

Ericka Hailstocke-Johnson 
United States Department of Commerce 
National Oceanic and Atmospheric Administration 
Office of General Counsel, Natural Resources Section 
1410 Neotomas Avenue, Suite 110 
Santa Rosa, CA, 95405 
 
Christopher Plaisted 
United States Department of Commerce 
National Oceanic and Atmospheric Administration 
Office of General Counsel, Natural Resources Section 
510 W. Ocean Blvd., Suite 4470 
Long Beach, CA 90802  
 
As to the United States Department of the Interior: 

Deirdre F. Donahue 
United States Department of the Interior 
Office of the Solicitor 
601 SW 2nd Avenue, Suite 1950 
Portland, OR 97204 

As to the State: 

Gary Vrooman 
Assistant Attorney General 
Oregon Department of Justice 
100 SW Market Street 
Portland, OR 97201 
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As to the Confederated Tribes of the Grand Ronde Community of Oregon: 

Tribal Council Chair 
9615 Grand Ronde Road 
Grand Ronde, OR 97347-9712 
  
Courtesy copies to: 
  
Tribal Attorney’s Office 
9615 Grand Ronde Road 
Grand Ronde, OR 97347-9712 
  
Brandy Humphreys 
Lands Department 
9615 Grand Ronde Road 
Grand Ronde, OR 97347-9712 

As to the Confederated Tribes of Siletz Indians: 

Confederated Tribes of Siletz Indians 
Attn: Tribal Chairman and Natural Resources Manager 
P.O. Box 549 
Siletz, OR  97380 
  
Courtesy copy to: 
  
Julie Weis 
Haglund Kelley LLP 
2177 SW Broadway 
Portland, OR  97201 
 
As to the Confederated Tribes of the Umatilla Indian Reservation: 

Lead Attorney 
Office of Legal Counsel 
Confederated Tribes of the Umatilla Indian Reservation 
46411 Timine Way 
Pendleton, OR 97801  
 
As to the Confederated Tribes of the Warm Springs Reservation of Oregon: 

General Manager, Branch of Natural Resources 
P.O. Box C 
Warm Springs, Oregon  97761 
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Legal Counsel of Record for the  
Confederated Tribes of the Warm Springs Reservation of Oregon 
Karnopp Petersen LLP 
360 SW Bond St., Suite 400 
Bend, OR 97702 

As to the Nez Perce Tribe:  

Nez Perce Tribe 
Attn: Chairman, Nez Perce Tribal Executive Committee 
P.O. Box 305 
Lapwai, ID 83540 
 

Courtesy copies to: 

Julie Kane 
Office of Legal Counsel 
Nez Perce Tribe 
P.O. Box 305 
Lapwai, ID 83540 
 

Courtney Johnson 
Executive Director & Staff Attorney 
Crag Law Center 
3141 E. Burnside St. 
Portland, OR 97214 

As to Settling Defendants: 

For City of Portland 

Robert Taylor  
City Attorney  
Office of the City Attorney, Suite 430   
1221 SW 4th Avenue  
Portland, Oregon  97204  
Robert.Taylor@portlandoregon.gov 
 
With copies to: 
Nanci Klinger 
Sr. Deputy Attorney 
Office of the City Attorney, Suite 430 
1221 SW 4th Avenue 
Portland, Oregon 97204    
Nanci.Klinger@portlandoregon.gov 
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For EVRAZ Inc. NA: 

Debbie Deetz Silva 
EVRAZ Inc. NA 
Environmental Manager 
14400 North Rivergate Blvd. 
Portland, OR  97203 
Tel: (503) 978-6044 
Email: Debbie.Deetz.Silva@evrazna.com  
 
Loren Dunn 
Beveridge & Diamond PC 
600 University Street 
Suite 1601 
Seattle, WA 98101 
Tel: (206) 315-4810 
Email: ldunn@bdlaw.com 
 
For MMGL LLC: 
 
Richard C. Coffin 
President 
MMGL LLC 
34407 Dupont Boulevard, Suite 6 
Frankford, DE  19945 
 
Courtesy copy to: 
 
Greg A. Christianson 
Alston & Bird LLP 
560 Mission Street, Suite 2100 
San Francisco, CA  94105 
 

 For PacifiCorp, an Oregon Corporation: 

PacifiCorp, an Oregon Corporation 
Jackie Wetzsteon 
PacifiCorp 
Environmental Policy and Strategy 
825 NE Multnomah, LCT 2000 
Portland, OR  97232 
(503) 813 5036 (work) 
(503) 961 3955 (cell) 
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Dustin Till 
PacifiCorp Office of General Counsel 
825 NE Multnomah St., Suite 2000 
Portland, OR  97232 
Dustin.Till@pacificorp.com 
(503) 813-6589 
 
For Port of Portland 
 
Jessica Hamilton, Director, Portland Harbor Environmental  
Port of Portland  
7200 NE Airport Way 
PO Box 3529 
Portland, OR 97218 
 
with copies to:  
 
Anzie St. Clair, Assistant General Counsel 
Port of Portland  
7200 NE Airport Way 
PO Box 3529 
Portland, OR 97218 

 
and 
 
J. Christopher Baird 
Corvid Law PLLC 
5209 S. Farrar St. 
Seattle, WA 98118 
Email: chris@corvidlaw.com 
 
For Schnitzer Steel Industries, Inc.: 
 
General Counsel 
Schnitzer Steel Industries, Inc. 
299 SW Clay, Suite 350 
Portland, OR  97201 
 
Courtesy copy to: 
 
Greg A. Christianson 
Alston & Bird LLP 
560 Mission Street, Suite 2100 
San Francisco, CA  94105 
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For Siltronic Corporation: 

Elizabeth K. Bingold 
General Counsel 
Siltronic Corporation 
7200 N.W. Front Ave 
Portland, OR 97210-3676 

 
With copy to: 
  
David Rabbino 
Jordan Ramis PC 
PACWEST, 27th Fl. 
1211 SW Fifth Avenue 
Portland, OR 97204 

As to Restoration Credit Sellers: 

For Linnton Water Credits, LLC: 

Robert Marinai 
President 
RestorCap, LLC, its Manager 
337 17th Street, Suite 200 
Oakland, CA 94612 
  
With copy to: 
  
Aaron Courtney 
Stoel Rives LLP 
760 SW Ninth Avenue, Suite 3000 
Portland, OR 97205 
 
For PGE 

Brendan J. McCarthy 
Assistant General Counsel III 
121 SW Salmon Street, 1WTC 1301 
Portland, OR 97204 
Brendan.Mccarthy@pgn.com  
503-464-7371  
 

  

Case 3:23-cv-01603-YY    Document 4-1    Filed 11/01/23    Page 86 of 114



 

Restoration Credit Consent Decree 81 
 

Chris Bozzini 
Director, Environmental Services 
Portland General Electric 
121 SW Salmon St. 3WTC0403 
Portland, OR 97204 
Chris.Bozzini@pgn.com 
503-464-7853 
 
Kristin Ingram  
Assistant General Counsel III 
Portland General Electric 
121 SW Salmon St. 1WTC1301 
Portland, OR 97204 
Kristin.Ingram@pgn.com 
503-464-7370 
 
Richard George 
Senior Assistant General Counsel 
Portland General Electric 
121 SW Salmon St. 1WTC1301 
Richard.George@pgn.com           
503-464-7611 
 
Loren Dunn 
Beveridge & Diamond PC 
600 University Street 
Suite 1601 
Seattle, WA 98101 
Tel: (206) 315-4810 
Email: ldunn@bdlaw.com 
 
For Portland Harbor Holdings II, LLC 
 
Portland Harbor Holdings II, LLC 
c/o Wildlands 
6558 Lonetree Boulevard 
Rocklin, CA 95765 
Attention:  Sherrie Aland, General Counsel 
Telephone:   916-435-3555 
Facsimile:  916-435-3556 
Email:  saland@heronpacific.com 
 

  

Case 3:23-cv-01603-YY    Document 4-1    Filed 11/01/23    Page 87 of 114



 

Restoration Credit Consent Decree 82 
 

For Rinearson Natural Area, LLC 
 
Rinearson Natural Area, LLC 
Attn: Evan B. Ocheltree 
1100 Boulders Parkway, Suite 101 
Richmond, VA 23225 
 

XX.  RETENTION OF JURISDICTION 

96. This Court retains jurisdiction over both the subject matter of this Consent Decree 

and the Parties for the purpose of interpreting or enforcing the terms of this Consent Decree.  

XXI.  INTEGRATION/APPENDICES 

97. This Consent Decree, including its appendices, constitutes the final, complete, and 

exclusive agreement and understanding with respect to the settlement embodied in this Consent 

Decree.  The Parties acknowledge that there are no representations, agreements, or understandings 

relating to the settlement other than those expressly contained in this Consent Decree.  The 

following appendices are attached to and incorporated into this Consent Decree: 

 Appendix A identifies the properties for each Settling Defendant that are applicable 

to the definition of Covered Natural Resource Damages in Paragraph 3.d.  

 Appendix B is electronic wire transfer payment instructions, “U.S. Department 

of the Interior, Natural Resources Restoration Fund Assessment and Settlement Deposit 

Remittance Procedures.” 

 Appendix C sets forth the number of DSAY credits to be purchased by each Settling 

Defendant, the Restoration Credit Seller from which those DSAY credits are to be purchased, the 

amounts each Settling Defendant is to pay in compensation for identified types of Covered Natural 

Resource Damages, and the amounts of natural resource damage assessment past costs each 

Settling Defendant is to pay.  Appendix C also reflects any prior payments made by each Settling 

Defendant as part of the Path C process. 
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 Appendix D consists of documents for the Alder Creek Restoration Project. 

 Appendix D1 is the Habitat Development Plan for the Alder Creek 

Restoration Project, including attachments, exhibits, and appendices to 

the Habitat Development Plan.  

 Appendix D2 consists of the Performance Guarantees for the Alder 

Creek Restoration Project.   

o Appendix D2-a has been left blank because construction is 

complete for the Alder Creek Restoration Project.  

o Appendix D2-b is the irrevocable letter of credit for the Interim 

Management, Contingency and Security and adaptive 

management for the Alder Creek Restoration Project. 

o Appendix D2-c is the letter of credit for lamprey monitoring 

events for Years 10, 15 and 20 for the Alder Creek Restoration 

Project. 

 Appendix D3 is the Credit Release Schedule for the Alder Creek 

Restoration Project. 

 Appendix D4 consists of the deed restriction and conservation easement 

for the Alder Creek Restoration Project Site.  

o Appendix D4-a contains the deed restriction for the Alder Creek 

Restoration Project.  

o Appendix D4-b contains the conservation easement for the 

Alder Creek Restoration Project. 

 Appendix D5 consists of the Long-Term Management Framework for 
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the Alder Creek Restoration Project. 

 Appendix D6 is the Endowment Fund Information and Analysis (PAR) 

for the Alder Creek Restoration Project. 

 Appendix D7 is an exemplar Endowment Agreement Funding Form for 

the Alder Creek Restoration Project.  

 Appendix E consists of documents for the Linnton Mill Restoration Site.  

 Appendix E1 is the Habitat Development Plan for the Linnton Mill 

Restoration Site, including attachments, exhibits, and appendices to the 

Habitat Development Plan. 

 Appendix E2 consists of the Performance Guarantees for the Linnton 

Mill Restoration Site. 

o Appendix E2-a has been left blank because construction is 

complete for the Linnton Mill Restoration Site. 

o Appendix E2-b is the escrow agreement for adaptive 

management for the Linnton Mill Restoration Site. 

o Appendix E2-c is the Performance Bond for Interim 

Management, Contingency and Lamprey Monitoring Security 

(IMCS) for the Linnton Mill Restoration Site. 

 Appendix E3 is the Credit Release Schedule for the Linnton Mill 

Restoration Site. 

 Appendix E4 consists of deed restrictions and conservation easements 

for the Linnton Mill Restoration Site. 
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 Appendix E4-a contains the deed restrictions for the Linnton Mill 

Restoration Site. 

 Appendix E4-b contains the conservation easements for the Linnton 

Mill Restoration Site. 

  Appendix F consists of documents for the Rinearson Natural Area Restoration 

Project Restoration Site. 

 Appendix F1 is the Habitat Development Plan for the Rinearson Natural 

Area Restoration Project, including attachments, exhibits, and 

appendices to the Habitat Development Plan. 

 Appendix F2 consists of the Performance Guarantees for the Rinearson 

Natural Area Restoration Project. 

o Appendix F2-a has been left blank because construction is 

complete for the Rinearson Natural Area Restoration Project.  

o Appendix F2-b is the Letter of Credit for Interim Management, 

Contingency and Lamprey Monitoring Security in project years 

1-10 (IMCS) for the Rinearson Natural Area Restoration Project. 

o Appendix F2-c is the escrow agreement for adaptive 

management for the Rinearson Natural Area Restoration Project. 

o Appendix F2-d is the letter of credit for lamprey monitoring in 

project years 15 & 20 for the Rinearson Natural Area Restoration 

Project. 

 Appendix F3 is the Credit Release Schedule for the Rinearson Natural 

Area Restoration Project. 
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 Appendix F4 consists of deed restrictions and conservation easements 

for the Rinearson Natural Area Restoration Project Location. 

o Appendix F4-a contains the deed restrictions for the Rinearson 

Natural Area Restoration Project. 

o Appendix F4-b contains the conservation easements for the 

Rinearson Natural Area Restoration Project. 

 Appendix G consists of documents for the Harborton Restoration Project. 

 Appendix G1 is the Habitat Development Plan for the Harborton 

Restoration Project, including attachments, exhibits, and appendices to 

the Habitat Development Plan. 

 Appendix G2 consists of the Performance Guarantees for the Harborton 

Restoration Project. 

o Appendix G2-a has been left blank because construction is 

complete for the Harborton Restoration Project. 

o Appendix G2-b is the letter of credit for adaptive management 

for the Harborton Restoration Project. 

o Appendix G2-d is the letter of credit for years 15 and 20 lamprey 

monitoring for the Harborton Restoration Project. 

 Appendix G3 is the credit release schedule for the Harborton 

Restoration Project. 

 Appendix G4 consists of the deed restrictions and conservation 

easement for the Harborton Restoration Project. 
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o Appendix G4-a is the deed restrictions for the Harborton 

Restoration Project. 

o Appendix G4-b is the conservation easement for the Harborton 

Restoration Project. 

 Appendix H consists of the forms used to report to the Trustees every sale and 

purchase of DSAY credits by Restoration Credit Sellers and Settling Defendants. 

XXII.  MODIFICATION 

98. No material modifications shall be made to any requirement under this Consent 

Decree without written notification to and written approval of the United States Department of 

Justice and the Trustees, Settling Defendants, Restoration Credit Sellers, and the Court.  

Modifications to this Consent Decree exclusive of the appendices incorporated within that do not 

materially alter the terms of this Consent Decree may be made by written agreement between the 

United States Department of Justice, the Trustees, and the Settling Defendants and/or Restoration 

Credit Sellers whose rights or obligations are affected by the modification. Modifications to any 

of the appendices to this Consent Decree that do not materially alter any of the terms of this 

Consent Decree may be made by written agreement between the Trustees, and the Settling 

Defendants and/or Restoration Credit Sellers whose rights or obligations are affected by the 

modification.  

XXIII.  ENFORCEMENT 

99. The requirements of this Consent Decree, including but not limited to deadlines, 

schedules and project specifications, are independently enforceable.  Any delay or failure of the 

Plaintiffs, Trustees, or Restoration Credit Sellers to enforce any requirement will not preclude or 

prejudice the subsequent enforcement of the same or another requirement. 
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XXIV.  26 U.S.C. SECTION 162(f)(2)(A)(ii) IDENTIFICATION 

100. For purposes of the identification requirement of Section 162(f)(2)(A)(ii) of the 

Internal Revenue Code, 26 U.S.C. §162(f)(2)(A)(ii), performance of Section VIII (Compensation 

For, And Payment Of, Covered Natural Resource Damages), Paragraphs 70-74; and Section XVIII 

(Retention Of Records), Paragraphs 92-94, is restitution or required to come into compliance with 

law. 
 

XXV.  LODGING AND OPPORTUNITY FOR PUBLIC COMMENT 
 

101. This Consent Decree will be lodged with the Court for a period of not less than 

thirty (30) days for public notice and comment.  Plaintiffs each reserve the right to withdraw or 

withhold their consent if the comments regarding the Consent Decree disclose facts or 

considerations that indicate this Consent Decree is inappropriate, improper, or inadequate.  Settling 

Defendants and Restoration Credit Sellers waive all objection to and consent to the entry of this 

Consent Decree without further notice. 

102. If for any reason this Court declines to approve this Consent Decree in the form 

presented, this Consent Decree may be voided at the sole discretion of any Party, and if so voided the 

terms of the agreement shall not be used as evidence in any litigation between the Parties. 

XXVI.  SIGNATORIES/SERVICE 

103. The Assistant Attorney General for the Environment and Natural Resources 

Division of the United States Department of Justice and each undersigned representative of the 

State, the Confederated Tribes of the Grand Ronde Community of Oregon, the Confederated Tribes 

of Siletz Indians, the Confederated Tribes of the Umatilla Indian Reservation, the Confederated 

Tribes of the Warm Springs Reservation of Oregon, the Nez Perce Tribe, each Settling Defendant, 

and each Restoration Credit Seller certifies that he or she is authorized to enter into the terms and 
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conditions of this Consent Decree and to execute and bind legally the Party that he or she represents 

to this document. 

104. Settling Defendants and Restoration Credit Sellers agree not to oppose entry of this 

Consent Decree by this Court or to challenge any provision of this Consent Decree unless any 

Plaintiff has notified Settling Defendants and Restoration Credit Sellers in writing that it no longer 

supports entry of the Consent Decree. 

105. Each Settling Defendant and Restoration Credit Seller will identify on the attached 

signature page the name and address of an agent who is authorized to accept service of process by 

mail on behalf of each of it with respect to all matters relating to this Consent Decree.  Settling 

Defendants and Restoration Credit Sellers agree to accept service in that manner and to waive the 

formal service requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any 

applicable local rules of this Court, including but not limited to service of a summons. 

XXVII.  FINAL JUDGMENT 

106. Upon approval and entry of this Consent Decree by the Court, this Consent Decree 

shall constitute a final judgment between and among the United States, the State, the Confederated 

Tribes of the Grand Ronde Community of Oregon, the Confederated Tribes of Siletz Indians, the 

Confederated Tribes of the Umatilla Indian Reservation, the Confederated Tribes of the Warm 

Springs Reservation of Oregon, and the Nez Perce Tribe, Settling Defendants, and Restoration  

\\ 

\\ 

\\ 

\\ 

\\  
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Credit Sellers.  The Court finds that there is no just reason for delay and therefore enters this 

judgment as a final judgment under Fed. R. Civ. P. 54 and 58. 

 

 SO ORDERED THIS        DAY OF  , 20___. 

 

 
    _____________________________ 
    United States District Judge 
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TIIE {.TNDERSIGNED PARTIES enter into this Consent Decree in Ilnited States, et

at. v. City of Portland; EVMZ Inc. NA (fln Oregon Steel Mills andGilmore Steel); MMGL

LLC; PalrrtCorp, an Aregon Corporation; Port of Portland; Schnitzer Steel Industries,lnc.: and

Siltronic Corporation.

FOR THE UMTED STATES OF AMERICA

TODD KIM
Assistant Attorney General
Environment & Natural Resources Division
U.S. Department of Justice

Washington, D.C. 20530

b 2023Date:

Date: ./2 -

a

J
Senior Counsel
Environmental Enforcement Section
Environment & Natural Resources Division
U.S. Department of Justice

c/o NOAA Damage Assessment

7600 Sand Point Way, NE
Seattle, Washington 981 15

(206)276-0037
rnichael.zevenbergen@usdoi .gov

FRED PHILLPS
Senior Attonney
Environmental Enforcement Section
Environment & Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Ben Franklin Station
Washington, D.C. 20044-7 6ll
(202)30s-0439
frederick.phillips@usdoi. eov
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THE NEZ PERCE TRIBE enters into this Consent Decree in United States, el al. v.

City of Port/an«, et al. 

NEZ PERCE TRIBE 
By: 

Nez Perce Tribal Executive Committee 
P.O. Box 305 
Lapwai, ID 83540 

Date: -Y-.Z."St-2 3 

� �
'-'-= 

= �-

Date /-J'-/J._3 
ShirleyLlijflian� 
Nez Perce Tribal Executive Committee 
P.O. Box 305 
Lapwai, ID 83540 

ane, Managing Attorney 
Office of Legal Counsel 
P.O. Box 305 
Lapwai, ID 83540 

cd:!b= 
Crag Law Center 
3141 E. Burnside St. 
Portland, OR 97214 
courtney@crag.org 

Restoration Credit Consent Decree 

Date: 

Date: L(-'J5·- 2., 5

93 
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THE CONFEDERATED TRIBES OF WARM SPRINGS enters into this Consent 
Decree in United States, et al. v. City of Portland, et al. 

 

CONFEDERATED TRIBES OF WARM SPRINGS 
By 

 
___________________________   Date: ______________________ 
JONATHAN W. SMITH Sr., 
Tribal Chairman 
Confederated Tribes of Warm Springs 
1233 Veterans Street 
PO Box C 
Warm Springs, OR  97761-3001 

 
____________________________   Date: ______________________ 
ELLEN H. GROVER, PARTNER. 
Best Best & Krieger LLP 
360 SW Bond Street 
Bend, OR  97702 
(541) 382-3011 
Ellen.grover@bbklaw.com 

 
____________________________   Date: ______________________ 
JOSH NEWTON, PARTNER. 
Best Best & Krieger LLP 
360 SW Bond Street 
Bend, OR  97702 
(541) 382-3011 
Josh.newton@bbklaw.com 
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THE UNDERSIGNED PARTIES enter into this Consent Decree in United States, et 
al. v. City of Portland; EVRAZ Inc. NA (fka Oregon Steel Mills and Gilmore Steel); MMGL 
LLC; PacifiCorp, an Oregon Corporation; Port of Portland; Schnitzer Steel Industries, Inc.; and 
Siltronic Corporation. 

FOR City of Portland 

_____________________________ 
Robert Taylor, City Attorney 

Date: _________________________ 

Agent authorized to receive service of process by mail on behalf of City of Portland with 

respect to all matters relating to this Consent Decree:  

Robert Taylor  
City Attorney  
Office of the City Attorney, Suite 430   
1221 SW 4th Avenue  
Portland, Oregon  97204  
Robert.Taylor@portlandoregon.gov 

With copies to: 
Nanci Klinger 
Sr. Deputy Attorney 
Office of the City Attorney, Suite 430 
1221 SW 4th Avenue 
Portland, Oregon 97204    
Nanci.Klinger@portlandoregon.gov 

03/22/2023
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THE UNDERSIGNED PARTIES enter into this Consent Decree in United States, et 
al. v. City of Portland; EVRAZ Inc. NA (fka Oregon Steel Mills and Gilmore Steel); MMGL 
LLC; PacifiCorp, an Oregon Corporation; Port of Portland; Schnitzer Steel Industries, Inc.; and 
Siltronic Corporation. 

FOR PACIFICORP, an Oregon Corporation 

_____________________________ 
Ryan Fynn 
Senior Vice President and Chief Legal Officer 
825 NE Multnomah St., Suite 2000 
Portland, OR 97232 
ryan.flynn@pacificorp.com 
503-813-6321

Date: _________________________ 

Agent authorized to receive service of process by mail on behalf of PACIFICORP with 

respect to all matters relating to this Consent Decree:  

PacifiCorp, c/o 
CT Corporation System 
780 Commercial Street SE, Suite 100 
Salem, OR  97301 

04/03/2023
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THE UNDERSIGNED PARTIES enter into this Consent Decree in United States, et 
al. v. City of Portland; EVRAZ Inc. NA (fka Oregon Steel Mills and Gilmore Steel); MMGL 
LLC; PacifiCorp, an Oregon Corporation; Port of Portland; Schnitzer Steel Industries, Inc.; and 
Siltronic Corporation. 

 

FOR Port of Portland 

 
 
_____________________________ 
Curtis Robinhold 
Executive Director 
Port of Portland 
7200 NE Airport Way 
Portland, OR 97218 
 

 

Date: _________________________ 

 

Agent authorized to receive service of process by mail on behalf of Port of Portland with 

respect to all matters relating to this Consent Decree:  

Dan Blaufus  
General Counsel 
Port of Portland 
7200 NE Airport Way 
Portland, OR 97218 

  

DocuSign Envelope ID: 891F56D2-1554-44AB-BCF0-DFC9AB9C4178

for

Stan Watters signing on behalf of Curtis 
Robinhold per Out of Office delegation

3/29/2023
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THE UNDERSIGNED PARTIES enter into this Consent Decree in United States, et 
al. v. City of Portland; EVRAZ Inc. NA (fka Oregon Steel Mills and Gilmore Steel); MMGL 
LLC; PacifiCorp, an Oregon Corporation; Port of Portland; Schnitzer Steel Industries, Inc.; and 
Siltronic Corporation. 

FOR Portland General Electric Company (Restoration Credit Seller) 

____________________________ 
Maria Pope 
President and Chief Executive Officer 

Date: _________________________ 03/27/2023

K]M_ ~ 
BJM MAE 
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THE UNDERSIGNED PARTIES enter into this Consent Decree in United States, et 
al. v. City of Portland; EVRAZ Inc. NA (fka Oregon Steel Mills and Gilmore Steel); MMGL 
LLC; PacifiCorp, an Oregon Corporation; Port of Portland; Schnitzer Steel Industries, Inc.; and 
Siltronic Corporation. 

FOR Rinearson Natural Area, LLC 
By its Sole Member: Rinearson, LLC, a  
Virginia limited liability company 

____________________________ 
Evan Ocheltree 
Manager 

Date: 5/25/2023
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